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CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 

In addition to the constitutional provisions and 

statutes set forth in Petitioner‘s brief, the following 

are relevant:  U.S. Const. art. III, § 2; Okla. Stat. 

Ann. tit. 34 §§ 2, 3 (West 2012). 

COUNTER-STATEMENT OF THE CASE 

Like any initiative petition in Oklahoma, Initia-

tive Petition 395 (―IP 395‖) would have been pre-

sented to voters in three substantive parts:  (1) the 

ballot title; (2) the proposed measure; and (3) the 

―statement of the gist‖ of the proposed measure.  

Okla. Stat. Ann. tit. 34 §§ 2, 3, 8, 9.  State law re-

quires the ballot title of a proposed initiative to ex-

plain the effect of a proposed measure, using plain 

language, so that voters can make an informed deci-

sion.  See id. § 9.  The ballot title proposed by the 

proponents of IP 3951 did not meet this standard and 

the Oklahoma Attorney General, accordingly, re-

wrote it.  In relevant part, the Oklahoma Attorney 

General‘s ballot title explains the effect of the pro-

posed measure as follows:  

This measure adds a new section of the Ok-

lahoma Constitution. 

The section defines a ―person‖ for purposes of 

Article 2, Section 2 of the Oklahoma Consti-

                                            
1 When it was filed with the Oklahoma Secretary of State, 

IP 395 listed three individuals as its proponents.  

Supplemental App. 4a-5a.  It did not list Petitioner.  Id.   
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tution, which provides all persons with the 

inherent right to life, liberty, and the pursuit 

of happiness.  The measure defines ―person‖ 

as any human being from the beginning of 

biological development to natural death.  Bio-

logical development of a human being begins 

at fertilization, which is the fusion of a fe-

male egg with a human male sperm to form a 

new cell. 

The measure vests state constitutional in-

herent rights, including rights to equal pro-

tection regardless of age, place of residence 

or medical condition and due process rights 

to ―persons‖ as defined by this measure.  The 

measure thus generally prohibits abor-

tion. 

Supplemental App. 6a-7a (emphasis added).2  An 

Oklahoman, reading the ballot title portion of IP 

395, would be advised that a ―yes‖ vote on IP 395 

would be a ―yes‖ vote on an abortion ban.   

Respondents filed a protest to IP 395 in the Ok-

lahoma Supreme Court pursuant to Oklahoma law, 

which provides for determination of the legal suffi-

ciency of an initiative petition prior to its submission 

to voters,3 see Okla. Stat. Ann. tit. 34 § 8.  Respond-

                                            
2 Notably, Petitioner does not contest the Oklahoma 

Attorney General‘s interpretation of IP 395‘s effect. 

3 Respondents are six Oklahoma citizens.  Three are 

physicians who provide reproductive health care to women in 

the state, and three are individual women.  All are among those 

whom IP 395 would affect. 
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ents argued that Oklahoma law precluded IP 395 

from appearing on the ballot because, inter alia, its 

general prohibition of abortion would violate the 

United States Constitution.  The Oklahoma Su-

preme Court agreed, unanimously concluding that 

IP 395 was ―clearly unconstitutional‖ and therefore 

could not properly be submitted to Oklahomans.   In 

re Initiative Petition No. 395, 2012 OK 42 ¶ 1(4) 

(Okla. 2012); see In re Initiative Petition No. 366, 46 

P.3d 123, 125 (Okla. 2002) (―It would be a disservice 

to the citizens of Oklahoma to submit a petition 

which could not withstand a constitutional attack to 

a state-wide vote.‖); In re Initiative Petition No. 349, 

838 P.2d 1, 12 (Okla. 1992) (holding that petitions 

violating the federal Constitution should not be 

submitted to voters because the result would be ―a 

costly, fruitless, and useless election.‖). 

REASONS FOR DENYING THE WRIT 

The fundamental question in this case—and the 

question that the Oklahoma Supreme Court decid-

ed—is whether IP 395 met the state law standards 

for submission to Oklahomans.   Under this Court‘s 

well-established rules, the Oklahoma Supreme 

Court‘s unanimous rejection of IP 395 is the final 

answer to that question.  See Uhler v. Am. Fed’n. of 

Labor-Cong. of Indus. Orgs., 468 U.S. 1310, 1311 

(1984) (Rehnquist, J., in-chambers) (recognizing that 

determination of proper subject for ballot initiative is 

state law question and denying stay of California 

Supreme Court decision prohibiting placement of 

―balanced budget‖ initiative on ballot).  Although Pe-

titioner attempts to manufacture a federal question, 
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its efforts are both procedurally barred and substan-

tively flawed.4 

I. THE DECISION BELOW WAS A PROPER 

APPLICATION OF STATE LAW. 

A. The Oklahoma Supreme Court Correct-

ly Concluded that IP 395 Did Not Meet 

State Law Requirements for Submission 

to Voters. 

There can be no question that Oklahoma‘s initia-

tive power arises out of the Oklahoma Constitution 

and not the federal Constitution.  In re Initiative Pe-

tition No. 349, 838 P.2d at 9 (―[T]he right of initiative 

does not arise from the United States Constitu-

tion.‖); see also Doe v. Reed, 130 S. Ct. 2811, 2827 

(2010) (Sotomayor, J., with Ginsburg, J., and Ste-

vens, J., concurring) (―These mechanisms of direct 

democracy are not compelled by the Federal Consti-

tution.  It is instead up to the people of each State, 

acting in their sovereign capacity, to decide whether 

and how to permit legislation by popular action.‖).  

Indeed, even Petitioners implicitly acknowledge that 

                                            
4
 Although it was not listed as a proponent of IP 395, 

Petitioner now claims to be a proponent.  Petitioner was the 

only defender of IP 395 in the Oklahoma Supreme Court but, 

plainly, Petitioner‘s participation in the proceedings below is 

not enough to provide a basis for it to invoke the jurisdiction of 

this Court.  See Nike Inc. v. Kasky, 539 U.S. 654, 661 (2003) 

(Stevens, J., and Ginsburg, J., concurring). Petitioner has not 

identified any injury to itself—an organization, not listed as a 

proponent of IP 395—that can be attributed to the Oklahoma 

Supreme Court‘s decision.  See id. 
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the initiative power is a function of state law.  See 

Pet‘rs‘ Br. at 18-20. 

Having chosen to authorize initiatives, Oklaho-

ma is entitled to ―considerable leeway‖ in regulating 

its initiative process.  See Buckley v. Am. Constitu-

tional Law Found., Inc., 525 U.S. 182, 192-93 (1999).  

Oklahoma has chosen to protect its initiative power 

by refusing to permit an initiative to be submitted to 

voters ―where there is a clear or manifest showing of 

unconstitutionality,‖ because, as the Oklahoma Su-

preme Court has explained, to allow such initiatives 

on the ballot would ―undoubtedly lead to the percep-

tion by the citizens of our state that their eagerly so-

licited votes on a matter of great public concern are 

ultimately meaningless acts in an elaborate cha-

rade.‖  In re Initiative Petition No. 382, 142 P.3d 400, 

408 & n.25 (Okla. 2006) (explicitly overruling prior 

holdings that precluded pre-election review of ballot 

initiatives); see generally In re Initiative Petition No. 

349, 838 P.2d at 9.  The Oklahoma Legislature em-

braced this limit when, in 2009, it charged the Okla-

homa Supreme Court with the task of determining 

whether a challenged initiative petition is legally 

sufficient for presentation to Oklahomans early in 

the initiative process and well before the election.5  

                                            
5 Indeed, the Legislature clearly intended judicial review 

to take place early in the initiative process to avoid as much 

unnecessary investment of effort as possible.  Prior to the 

codification of judicial review in 2009, the Oklahoma Supreme 

Court had allowed Oklahomans to protest legal sufficiency 

after signatures had been gathered.  By contrast, the 2009 

legislation imposed a timeline that requires consideration of 

legal sufficiency before the signature-gathering phase has 

concluded.  See Okla. Stat. Ann. tit. 34 § 8(A)-(B).   
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2009 Okla. Sess. Law Serv. 318 (West); Okla. Stat. 

Ann. tit. 34 § 8(B); see In re Initiative Petition No. 

395, 2012 OK 42 ¶ (1) 3.  Since 2009, therefore, Ok-

lahoma law has explicitly positioned the Oklahoma 

Supreme Court as an early check on the initiative 

process, to ensure that any initiative petition pre-

sented to Oklahomans will neither waste their re-

sources nor dilute the significance of the initiative 

process. 

Oklahoma requires initiatives to conform to the 

Constitution of the United States.  See In re Initia-

tive Petition No. 349, 838 P.2d at 7; see also Okla. 

Const. Art. II, § 1.  It is Oklahoma‘s prerogative—as 

it is any state‘s—to limit law-making by initiative in 

this manner.  Cf. Buckley, 525 U.S. at 194 (―The vot-

ers may no more violate the United States Constitu-

tion by enacting a ballot issue than the general 

assembly may by enacting legislation.‖); see also su-

pra p. 5.   Applying its standards for legal sufficiency 

to IP 395, the Oklahoma Supreme Court unanimous-

ly held that IP 395 failed those standards and there-

fore could not be submitted to voters.  That holding 

presents no issue for review by this Court.   

Interpretation of IP 395‘s meaning and effect is a 

matter of state law.  The Oklahoma Attorney Gen-

eral interpreted the effect of IP 395 as ―generally 

prohibit[ing] abortion,‖ forcing every pregnant wom-

an in the state to carry to term, regardless of her in-

dividual circumstances, medical needs, or wishes.     

Supplemental App. 7a. That interpretation, which 
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was adopted by the Oklahoma Supreme Court,6 is 

purely a question of state law.  See, e.g., Riley v. 

Kennedy, 553 U.S. 406, 425 (2008) (―A State‘s high-

est court is unquestionably ‗the ultimate exposito[r] 

of state law.‘‖ (quoting Mullaney v. Wilbur, 421 U.S. 

684, 691 (1975) (alteration in original)).  

Further, the Oklahoma Supreme Court‘s ruling 

presents no question of federal law that merits re-

view by this Court.  In ruling that IP 395 would vio-

late the federal Constitution, the Oklahoma 

Supreme Court faithfully applied clearly established 

federal law.  In re Initiative Petition No. 395, 2012 

OK 42 ¶ (1) 5 (―The only course available to this 

Court is to follow what the United States Supreme 

Court, the final arbiter of the United States Consti-

tution[,] has decreed.‖).  Plainly, a law that generally 

prohibits abortion directly contravenes the federal 

Constitution.  See Roe v. Wade, 410 U.S. 113, 152-

153 (1973); accord Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 869 (1992).  Indeed, Petitioner 

does not even attempt to argue otherwise.7   

                                            
6 As discussed supra at 1-2, the ballot title was rewritten 

by the Oklahoma Attorney General to explain the effect of IP 

395 to voters.  The ballot title containing his interpretation of 

the effect of IP 395 became part of the initiative that would 

have been presented to Oklahomans.  The Oklahoma Supreme 

Court implicitly adopted the state Attorney General‘s 

interpretation of IP 395 as banning abortion when it held that 

IP 395 failed the standards for legal sufficiency because of its 

ban on abortion.    

7 Contrary to Petitioner‘s claim, this Court‘s decision in 

Webster v. Reprod. Health Servs., 492 U.S. 490, 506-07 (1989) 

has no bearing here.  In that case, this Court held that because 

the challenged statutory language was ambiguous and that 
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Thus, under state law, IP 395 could not be 

properly submitted to voters.  Allowing its propo-

nents to place it on the ballot would have initiated 

precisely the kind of ―expensive, non-binding opinion 

poll‖ that the Oklahoma Supreme Court has ex-

plained is an impermissible use of the ―fundamental 

and precious‖ power of the initiative.  In re Initiative 

Petition No. 382, 142 P.3d at 408 & n. 25; In re Initi-

ative Petition No. 384, 164 P.3d 125, 127 (Okla. 

2007).  As discussed above, this is an entirely proper 

limitation on Oklahoma‘s initiative process.  See su-

pra, p. 6. 

B. Petitioner’s Reliance on Federal Cases 

Concerning Facial Challenges Is Mis-

placed. 

Petitioner appears to be arguing that the Okla-

homa Supreme Court‘s rejection of IP 395 was im-

proper as a matter of federal law because this Court 

has held that, with respect to federal court review of 

duly-enacted legislation, facial invalidation is not 

always proper and more limited remedies may be 

available.8  Pet‘rs‘ Br. at 8-12.  The federal cases Pe-

                                                                                         
judicial review was premature unless and until it was 

interpreted or applied by the state.  Id.  Here, by contrast, 

according to the interpretation adopted by both the Oklahoma 

Attorney General and the Oklahoma Supreme Court, IP 395 

would have asked Oklahomans to amend the state constitution 

to ―generally prohibit[] abortion.‖  Supplemental App. 2. 

Oklahoma law explicitly permits pre-election judicial review of 

the sufficiency of laws proposed by initiative.  See Okla. Stat. 

Ann. tit. 34 § 8(B), (C).  Accordingly, Webster is inapposite.  

8 In a footnote, Petitioner refers to the standards courts 

have applied when reviewing duly-enacted restrictions on 
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titioner cites, however, are neither controlling nor 

relevant here.  

As noted above, this Court has held that states 

that allow initiative processes are entitled to great 

deference in regulating them.  This Court has never 

held that states must take all necessary steps—

including rewriting an improper initiative petition—

to avoid striking an initiative petition from the bal-

lot.  Indeed, Petitioner cites no case to that effect, 

nor did it do so below.9  Rather, Petitioner relies ex-

clusively on this Court‘s decisions discussing the 

remedies available to federal courts faced with an 

unconstitutional piece of duly enacted legislation.  

Pet‘rs‘ Br. at 9-11 (citing, inter alia, Wash. State 

Grange v. Wash. State Republican Party, 552 U.S. 

442 (2008); Ayotte v. Planned Parenthood of N. New 

England, 546 U.S. 320 (2006); Sabri v. United 

States, 541 U.S. 600 (2004)).  But reliance on these 

                                                                                         
abortion under the federal Constitution.  See Pet‘rs‘ Br. at 10 

n.5.  These standards are plainly not relevant here, where the 

issue was whether IP 395 met the state law standards for 

submission to voters.  The Oklahoma Supreme Court is not 

required to sever unconstitutional applications of an initiative 

petition from the balance of the initiative petition.  In any 

event, Petitioner has identified no constitutional applications of 

IP 395, and Respondents can ascertain none.   

9 Notably, Petitioner did not raise a federal law challenge 

to pre-election judicial review of the constitutionality of a 

proposed ballot initiative in the proceedings below.  Instead, 

Petitioner urged the Oklahoma Supreme Court to allow IP 395 

to be presented to the voters as a matter of judicial restraint.  

See Pet‘rs‘ App. at 44a-52a.  Thus, even Petitioner must 

concede, the Oklahoma Supreme Court was well within its 

authority, and under no contrary federal law obligation, to 

refuse to place IP 395 on the ballot. 
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cases is wholly misplaced, as they have no relevance 

here.10   

A state court‘s evaluation of the legal sufficiency 

of an initiative petition prior to its appearance on the 

ballot is fundamentally different from the task of as-

sessing the appropriate remedy for an already-

enacted law that may be applied unconstitutionally 

in some circumstances but constitutionally in others.  

In the latter circumstance, as this Court has made 

clear, courts may, where appropriate, attempt to 

craft a remedy that is consistent with the limited 

role of the judiciary and the role of legislatures as 

representative of their constituents.  See Ayotte, 546 

U.S. at 328-30 (2006).  Here, however, state law 

charges the Oklahoma Supreme Court with deter-

mining whether an initiative petition should appear 

on the ballot.  Okla. Stat. Ann. tit. 34 § 8(B).  Like 

the standard for determining whether a proposed in-

itiative has satisfied the standards for presentation 

to voters, the question of remedy for an initiative pe-

tition that fails those standards is a question of pure 

state law.  State law imposed no obligation on the 

                                            
10 For example, in Washington State Grange and Sabri, 

this Court discussed the difficulty of crafting an appropriate 

pre-enforcement remedy because of, among other things, 

uncertainties about implementation of the enactment.  See 

Wash. State Grange, 552 U.S. at 450; Sabri, 541 U.S. at 609.  

Here, however, no such uncertainties exist.  The Oklahoma 

Attorney General interpreted IP 395. That interpretation was 

adopted by the Oklahoma Supreme Court, which held that IP 

395 failed to meet state law standards for presentation to 

voters.  That ruling implemented the will of the people, as 

expressed by their elected representatives in 2009, to prevent a 

futile election.  Okla. Stat. Ann. tit. 34 § 8. 
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Oklahoma Supreme Court to modify or rewrite IP 

395 in an attempt to make it conform to both the Ok-

lahoma Constitution and the federal Constitution.11  

This Court‘s cases on facial invalidation do not 

change that result.  Accordingly, there is no conflict 

between this Court‘s decisions and the Oklahoma 

Supreme Court‘s decision.12 

II. THE TENTH AMENDMENT CLAIM DOES 

NOT MERIT REVIEW BY THIS COURT. 

In the proceedings below, Petitioner did not raise 

the argument it now seeks to advance here:  that the 

                                            
11 Once an initiative petition has been held to fail the 

standards for legal sufficiency, the proponents of that initiative, 

and not the judiciary, are best situated to rewrite it.  The 

initiative power is an exercise of legislative authority by 

popular will.  Issues of institutional competence arise whenever 

a court rewrites a legislature‘s handiwork; inserting a court 

into the process of drafting legislation by requiring it to 

somehow modify an unconstitutional initiative petition would 

increase those issues exponentially.  See generally Ayotte, 546 

U.S. at 329 (―[M]indful that [the judiciary‘s] … institutional 

competence [is] limited, we restrain ourselves from rewriting 

state law to conform it to constitutional requirements even as 

we strive to salvage it.‖ (internal quotation marks and brackets 

omitted)). 

12 For the same reason, Petitioner is also incorrect in 

asserting that differences between and among state initiative 

processes create a basis for this Court to review the Oklahoma 

Supreme Court‘s decision.  See Pet‘rs‘ Br. at 18-29.  Differences 

between the unique initiative processes created by states 

present no issue of federal law for this Court to resolve; 

instead, those differences reflect the nature of our federal 

system. 
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manner in which the Oklahoma Supreme Court con-

strued a provision of the Oklahoma Constitution vio-

lates the Tenth Amendment.  This Court has held 

that it will not consider a ―petitioner‘s federal claim 

unless it was either addressed by or properly pre-

sented to the state court that rendered the decision 

we have been asked to review.‖  Adams v. Robertson, 

520 U.S. 83, 86 (1997) (per curiam) (citing cases); see 

also Yee v. City of Escondido, 503 U.S. 519, 533 

(1992) (―Because petitioners did not raise their [fed-

eral] substantive due process claim below, and be-

cause the state courts did not address it, we will not 

consider it here.‖).   Petitioner asked the Oklahoma 

Supreme Court to allow IP 395 on the ballot as a 

matter of judicial restraint; it did not argue that the 

Tenth Amendment constrained the Oklahoma Su-

preme Court in any respect.  See Pet‘rs‘ Br. at 44a-

51a.  Thus, as a threshold matter, Petitioner‘s Tenth 

Amendment argument is improper. 

Even had the claim been raised below, Petition-

er‘s Tenth Amendment argument is wholly without 

merit for at least two reasons.  First, the Tenth 

Amendment protects State sovereignty from federal 

intrusion.  See U.S. Const., amend. X; New York v. 

United States, 505 U.S. 144, 155-57.  It is thus a lim-

it on the power of Congress, not the power of state 

courts.  See New York, 505 U.S. at 155-57.  While the 

Tenth Amendment expressly disclaims reservation 

of any power to the states that has been delegated to 

Congress, it does not otherwise impose limits on 

state sovereignty, which includes the power of a 
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state supreme court to make binding interpretations 

of the state constitution.13  See id.   

Second, Petitioner‘s Tenth Amendment argu-

ment erroneously assumes that this Court has the 

power to review the Oklahoma Supreme Court‘s in-

terpretation of the Oklahoma Constitution.  Peti-

tioner appears to be arguing that the Oklahoma 

Supreme Court incorrectly construed the Oklahoma 

Constitution because the framers of the Oklahoma 

Constitution did not intend to limit citizens‘ ability 

to propose constitutional amendments through the 

initiative process.  Plainly, however, interpretation 

of the Oklahoma Constitution is not properly before 

this Court.  See U.S. Const. art. III, § 2 (defining 

scope of federal judicial power); cf. Pennhurst State 

Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984) 

(holding that the Eleventh Amendment bars federal 

courts from instructing state officials on how to con-

form their conduct to state law).  The Oklahoma Su-

preme Court is the final authority on the meaning of 

the Oklahoma Constitution.  It interpreted Okla. 

Const. article 2, section 1—which provides that the 

people of Oklahoma may not enact a change to the 

state government that is ―repugnant to the constitu-

tion of the United States‖—and decided that IP 395 

                                            
13 This Court‘s decision in Bond v. United States is not to 

the contrary.  See 131 S. Ct. 2355, 2360 (2011).  In that case, 

this Court held that a criminal defendant had standing to 

challenge the federal statute under which she was convicted on 

the ground that Congress exceeded its powers in enacting the 

statute in violation of the Tenth Amendment.  Id.  That holding 

is not relevant here. 
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violated that provision.  See In re Initiative Petition 

No. 395, 2012 OK 42¶ 2. 

Accordingly, the Oklahoma Supreme Court re-

solved no important federal law issue related to the 

Tenth Amendment that could justify this Court‘s re-

view. 

III. THE FIRST AMENDMENT CLAIM DOES 

NOT MERIT REVIEW BY THIS COURT. 

Petitioner, an organization not listed as a propo-

nent of IP 395, claims a First Amendment right to 

propose and vote on IP 395, notwithstanding the Ok-

lahoma Supreme Court‘s holding that the abortion 

ban proposed by that initiative violates the federal 

Constitution.  This, too, is a newly minted claim that 

Petitioner never raised below and that the Oklaho-

ma Supreme Court never addressed.  Accordingly, 

this claim, too, is not properly before this Court.  See 

supra p. 13.   

Even if it had been properly raised below, Peti-

tioner‘s First Amendment claim clearly lacks merit.  

This Court has made clear that there is no First 

Amendment right to use the initiative process to 

propose or vote on an unconstitutional ballot initia-

tive.  Indeed, neither this Court, nor any other fed-

eral court, has ever held that the First Amendment 

requires a state that chooses to permit law-making 

by initiative to place an unconstitutional initiative 

on the ballot.  To the contrary, this Court clearly 

stated in Burdick v. Takushi that the ballot is not a 

forum for political expression.  504 U.S. 428, 438-39, 

441-42 (1992) (upholding blanket ban on write-in 
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voting and holding there is no First Amendment 

right to cast, or have the state count, a ―protest‖ 

vote); see also id. at 445 (Kennedy, J. with 

Blackmun, J. and Stevens, J., dissenting) (agreeing 

with majority that ballot is not ―a general forum for 

political expression‖).14  As Burdick recognized, 

―[a]ttributing to elections a more generalized expres-

sive function would undermine the ability of States 

to operate elections fairly and efficiently.‖  Id. at 438 

(majority opinion).  Thus, this Court has ―repeatedly 

upheld reasonable, politically neutral regulations,‖ 

such as the one at issue here, even though they may 

                                            
14 The Court‘s reasoning in Burdick, where the petitioner 

sought to force the state to count ―protest‖ votes for non-

candidates, is particularly relevant in this case, where 

Petitioner seeks to force the State to allow a ―protest‖ vote on 

an unconstitutional law.  See Pet‘rs‘ Br. at 13, 28-29.  As the 

Court explained: 

the objection to the specific ban on write-in voting 

amounts to nothing more than the insistence that the 

State record, count, and publish individual protests 

against the election system or the choices presented 

on the ballot….   

There are other means available, however, to voice 

such generalized dissension from the electoral 

process; and we discern no adequate basis for our 

requiring the State to provide and to finance a place 

on the ballot for recording protests against its 

constitutionally valid election laws. 

Id. at 441.  Cf. In re Initiative Petition No. 349, 838 P.3d at 8 

(disallowing initiative power to be used for ―costly and futile 

election‖).  
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have ―the effect of channeling expressive activity at 

the polls.‖ Id at 438.15  

Nor does this case present a relevant or mean-

ingful conflict among the federal courts.  See Pet‘rs‘ 

Br. at 14-29.  Petitioner cites no federal case (much 

less conflicting federal cases) germane to the ques-

tion at hand: whether the First Amendment requires 

states to place unconstitutional initiative proposals 

on the ballot.  See Pet‘rs‘ Br. at 14-18.  In fact, of the 

cases cited by Petitioner, only two of them address a 

remotely similar issue—namely, whether the state 

can exclude a specific subject from the ballot initia-

tive process—and even these decisions differ only in 

reasoning, not result.  Compare Wirzburger v. Gal-

vin, 412 F.3d 271, 275-279 (1st Cir. 2005) (upholding 

provision preventing use of initiative process to en-

act laws allowing public financing of private or reli-

gious schools, applying intermediate scrutiny under 

First Amendment), cert. denied 126 S. Ct. 1165 

                                            
15 Though the First Amendment undoubtedly protects 

certain elements of the initiative process, see, e.g., Buckley 525 

U.S. at 186 (striking, under First Amendment, requirement 

that petition circulators be registered voters, wear an 

identification badge, and report their names, addresses, and 

compensation); Meyer v. Grant, 486 U.S. 414 (1988) (striking, 

under First Amendment, prohibition on paying initiative 

petition circulators), this Court has long drawn a distinction 

between measures designed to ―control the mechanics of the 

electoral process‖ and those that regulate ―pure speech,‖  

McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 345 (1995).  

Oklahoma‘s decision to allow onto the ballot only those 

initiative petitions that satisfy standards for legal sufficiency is 

a mechanism designed to protect the integrity of the initiative 

process and, as such, plainly falls into the former, permissible 

category.    
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(2006), with Marijuana Policy Project v. United 

States, 304 F.3d 82, 83 (D.C. Cir. 2002) (upholding 

provision preventing use of initiative process to en-

act law reducing penalties for marijuana-related 

crimes, reasoning that no First Amendment inter-

ests were implicated).16  Even if this were the ques-

tion raised in this case, which it is not, this 

difference in reasoning but not result is hardly the 

sort of split among the circuit courts that warrants 

intervention by this Court.17  See e.g., Bunting v. 

Mellen, 541 U.S. 1019, 1021 (2004) (denying certio-

rari in ―absence of direct conflict among the Cir-

cuits‖); Miroyan v. United States, 439 U.S. 1338, 

1339 (1978) (denying stay where there is ―difference 

of approach between the Circuits‖ because ―quite 

                                            
16 The remaining decisions cited by Petitioner have no 

bearing on this case, as they all address different procedural 

aspects of the initiative process.  See Angle v. Miller, 673 F.3d 

1122, 1126 (9th Cir. 2012) (upholding rule requiring specific 

number and geographic distribution of signatures to qualify for 

ballot); Initiative & Referendum Inst. v. Walker, 450 F.3d 1082 

(10th Cir. 2006) (en banc) (upholding supermajority 

requirement for passing wildlife-related initiatives); Biddulph 

v. Mortham, 89 F.3d 1491, 1500-01 (11th Cir. 1996) (per 

curiam) (upholding delay of judicial review of proposed 

initiative until after signature gathering process even though 

―it is unpredictable and imposes unnecessary costs on initiative 

sponsors‖).  

17 In any event, the connection between these cases and 

Petitioner‘s argument is tenuous at best.  There is a vast 

difference between excluding an initiative based on its subject-

matter and/or viewpoint, as in Wirzburger and Marijuana 

Policy Project, and limiting the initiative power to the proposal 

of laws that meet the standards for legal sufficiency, which is 

the issue presented here.  
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doubtful‖ that certiorari would be granted in such a 

case) (Rehnquist, J.).  Moreover, the result in both 

cases was to uphold the state‘s power to determine 

the topics that may be addressed through the initia-

tive process, the same result reached by the Okla-

homa Supreme Court below.  In short, there is no 

meaningful conflict that requires this Court‘s inter-

vention. 

CONCLUSION 

For the reasons stated above, the petition for 

certiorari should be denied. 

 Respectfully submitted, 
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March 1, 2012 

 

Mr. Daniel P. Skerbitz 

P.O. Box 35404 

Tulsa, OK 74153 

 

Dear Mr. Skerbitz: 

This will acknowledge receipt of the petition for the 

filing which has been designated as: 

State Question Number 761 

Initiative Petition Number 395 

 

Filed this 1st day of March, 2012 at 3:30 pm. 

Pursuant to 34 O.S. § 9, after the filing of the 

petition and prior to the gathering of signatures, the 

Secretary of State shall submit the proposed ballot 

title of this petition to the Attorney General for 

review as to legal correctness. 

Please be aware that once the ballot title review is 

completed, there will be a Notice of Filing published, 

as required by 34 O.S. § 8, in which any citizen or 

citizens of the state may file a protest as to the 

constitutionality of the petition or the ballot title. 

The circulation period for petitions, according to 34 

O.S. § 8, is within ninety (90) days after such filing 

of an initiative petition or determination of the 

sufficiency of the petition by the Supreme Court, 

whichever is later. Should your due date fall on a 

weekend or holiday or a day that this office is closed 

for business, pursuant to 25 O.S. § 82.1 (C.) and in 
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accordance with AG Opinion 76-195, the due date for 

this petition will fall on the next succeeding business 

day that this office is open for business. 

If our office may be of further assistance, please do 

not hesitate to contact the Executive Legislative 

Division at (405) 522-4564. 

Sincerely, 

Michelle R. Day 

Assistant Secretary of State 

 

 

State Question No. 761 Initiative Petition No. 395 

WARNING 

IT IS A FELONY FOR ANYONE TO SIGN AN 

INITIATIVE OR REFERENDUM PETITION 

WITH ANY NAME OTHER THAN HIS OWN, OR 

KNOWINGLY TO SIGN HIS NAME MORE 

THAN ONCE FOR THE MEASURE, OR TO 

SIGN SUCH PETITION WHEN HE IS NOT A 

LEGAL VOTER. 

INITIATIVE PETITION 

To the Honorable Mary Fallin, Governor of 

Oklahoma: 

We, the undersigned legal voters of the State 

of Oklahoma respectfully order that the following 

proposed amendment to the constitution be 

submitted to the legal voters of the State of 

Oklahoma for their approval or rejection at the 
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regular general election to be held on the 6th day of 

November, 2012, and each for himself says: I have 

personally signed this petition; I am a legal voter of 

the State of Oklahoma; my residence or post office 

are correctly written after my name. The time for 

filing this petition expires after ninety days from 

March 1st, 2012. The question we herewith submit to 

our fellow voters is: 

Shall the following proposed new Article 2, 

Section 38 of the Constitution be approved? 

BALLOT TITLE 

This measure adds a new section to the 

Oklahoma Constitution to reconcile recent scientific 

developments with the definition of a human being 

for the purpose of equal protection under the law. 

The proposed amendment expands the legal 

definition of humanity or ―personhood‖ to include 

every human being, regardless of place of residence, 

race, gender, age, disability, health, level of function, 

condition of dependency, or method of reproduction, 

from the beginning of biological development to the 

end of natural life. The amendment applies the term 

―person‖ under the Oklahoma Constitution equally 

to every human being so defined and prohibits the 

intentional killing of any such ―person‖ without due 

process of law. 

Shall the following proposed new Article 2, 

Section 38 of the Constitution be approved? 

For the proposal – YES 
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Against the proposal – NO 

A ―YES‖ vote is a vote in favor of this proposal. A 

―NO‖ vote is against this measure. 

BE IT ENACTED BY THE PEOPLE OF THE 

STATE OF OKLAHOMA THAT A NEW ARTICLE 

2, SECTION 38 OF THE OKLAHOMA 

CONSTITUTION BE APPROVED: 

RIGHTS OF THE PERSON. 

A ―PERSON‖ AS REFERRED TO IN ARTICLE 2, 

SECTION 2 OF THIS CONSTITUTION SHALL BE 

DEFINED AS ANY HUMAN BEING FROM THE 

BEGINNING OF THE BIOLOGICAL 

DEVELOPMENT OF THAT HUMAN BEING TO 

NATURAL DEATH. THE INHERENT RIGHTS OF 

SUCH PERSON SHALL NOT BE DEFINED 

WITHOUT DUE PROCESS OF LAW AND NO 

PERSON AS DEFINED HEREIN SHALL BE 

DENIED EQUAL PROTECTION UNDER THE 

LAW DUE TO AGE, PLACE OF RESIDENCE OR 

MEDICAL CONDITION. 

Name and Address of Proponents: 

Mr. Daniel P. Skerbitz 

P.O. Box 35404 

Tulsa, OK 74153 

 

Rep. Mike Reynolds 

2609 SW 107th St. 

Oklahoma City, OK 73170 
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Mr. T. Russell Hunter 

2700 Creekview Place 

Norman, OK 73071 

 

SIGNATURES 

THE GIST OF THE PROPOSITION IS AS 

FOLLOWS: 

This measure adds a new section to the 

Oklahoma Constitution to reconcile recent scientific 

developments with the definition of a human being 

for the purpose of equal protection under the law. 

The proposed amendment expands the legal 

definition of humanity or ―personhood‖ to include 

every human being, regardless of place of residence, 

race, gender, age, disability, health, level of function, 

condition of dependency, or method of reproduction, 

from the beginning of biological development to the 

end of natural life. The amendment applies the term 

―person‖ under the Oklahoma Constitution equally 

to every human being so defined and prohibits the 

intentional killing of any such ―person‖ without due 

process of law. 

[Spaces for signatures and verification omitted.] 
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March 16, 2012 

Glenn Coffee, Secretary of State 

Office of the Secretary of State 

2300 N. Lincoln Blvd., Room 101 

Oklahoma City, Oklahoma 73105-4897 

 

Re: Ballot Title for State Question No. 

761, Initiative Petition No. 395 

Dear Secretary Coffee: 

Having found that the proposed ballot title for 

the above-referenced state question did not comply 

with applicable laws, we have, in accordance with 

the provisions of 34 O.S.2011, § 9(D), prepared the 

following Ballot Title. As a Title 34 Ballot Title re-

view, the following does not constitute an Attorney 

General Opinion on either the constitutionality of 

the underlying proposed changes to Oklahoma law 

or the potential preemptive effect of federal law. The 

Ballot Title reads as follows: 

Ballot Title 

This measure adds a new section of the Ok-

lahoma Constitution. 

The section defines a ―person‖ for purposes of 

Article 2, Section 2 of the Oklahoma Consti-

tution, which provides all persons with the 

inherent right to life, liberty, and the pursuit 

of happiness. The measure defines ―person‖ 

as any human being from the beginning of 

biological development to natural death. Bio-
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logical development of a human being begins 

at fertilization, which is the fusion of a fe-

male egg with a human male sperm to form 

a new cell. 

The measure vests state constitutional in-

herent rights, including rights to equal pro-

tection regardless of age, place of residence 

or medical condition and due process rights 

to ―persons‖ as defined by this measure. The 

measure thus generally prohibits abortion. 

The measure does not prohibit contraceptive 

methods that prevent the creation of a ―per-

son‖ as defined by this measure. The meas-

ure would prohibit contraception methods 

that result in termination of a ―person.‖ 

The measure would also protect ―persons‖ 

created in a laboratory, which would affect, 

but not prohibit, medical procedures such as 

in vitro fertilization. For example, ―persons‖ 

created in a laboratory as part of the medical 

procedure could not be deliberately de-

stroyed. 

SHALL THE PROPOSAL BE APPROVED? 

FOR THE PROPSOAL – YES   ___________ 

AGAINST THE PROPOSAL – NO  ___________ 

Respectfully submitted, 

E. Scott Pruitt 

Attorney General 
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U.S. Const., art. III, § 2 

 

The judicial power shall extend to all cases, in law 

and equity, arising under this Constitution, the laws 

of the United States, and treaties made, or which 

shall be made, under their authority;--to all cases 

affecting ambassadors, other public ministers and 

consuls;--to all cases of admiralty and maritime ju-

risdiction;--to controversies to which the United 

States shall be a party;--to controversies between 

two or more states;--between a state and citizens of 

another state;--between citizens of different states;--

between citizens of the same state claiming lands 

under grants of different states, and between a state, 

or the citizens thereof, and foreign states, citizens or 

subjects. 

In all cases affecting ambassadors, other public min-

isters and consuls, and those in which a state shall 

be party, the Supreme Court shall have original ju-

risdiction. In all the other cases before mentioned, 

the Supreme Court shall have appellate jurisdiction, 

both as to law and fact, with such exceptions, and 

under such regulations as the Congress shall make. 

The trial of all crimes, except in cases of impeach-

ment, shall be by jury; and such trial shall be held in 

the state where the said crimes shall have been 

committed; but when not committed within any 

state, the trial shall be at such place or places as the 

Congress may by law have directed. 
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Okla. Stat. Ann. tit. 34 § 2.  Initiative petition - 

Form. 

The form of initiative petition shall be substantially 

as follows: 

INITIATIVE PETITION 

To the Honorable ______________, Governor of Okla-

homa (or To the Honorable ______________, Mayor, 

Chairman of County Commissioners, or other chief 

executive officers, as the case may be, for the city, 

county or other municipality):  We, the undersigned 

legal voters of the State of Oklahoma (and of the dis-

trict of _______________, county of _______________, 

or city of ________________, as the case may be), re-

spectfully order that the following proposed law (or 

amendment to the constitution, ordinance, or 

amendment to the city charter, as the case may be) 

shall be submitted to the legal voters of the State of 

Oklahoma (or of the district of ______________, coun-

ty of ______________, or city of ______________, as the 

case may be) for their approval or rejection at the 

regular general election (or regular or special city 

election), to be held on the _____ day of _________, 

19__, and each for himself says:  I have personally 

signed this petition; I am a legal voter of the State of 

Oklahoma (and of the district of _________, county of 

__________________, city of ______________, as the 

case may be); my residence or post office are correct-

ly written after my name.  The time for filing this 

petition expires ninety days from (insert date when 

petition is to be opened for signatures).  (This for 

State initiative.  For county, city, or other municipal-

ity the length of time shall be ninety days.) The 
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question we herewith submit to our fellow voters is:  

Shall the following bill (or proposed amendment to 

the Constitution or resolution) be approved?  (Insert 

here an exact copy of the title and text of the meas-

ure.) 

Name and Address of Proponents (not to exceed 

three) 

Name _____________ Residence ______________ Post 

Office_________ If in the city, street and number. 

(Here follow twenty numbered lines for signatures.) 

R.L. 1910, § 3369; Laws 1961, p. 264, § 2; Laws 1992, 

c. 92, § 2, eff. Sept. 1, 1992; Laws 1994, c. 147, § 2, 

emerg. eff. May 3, 1994. 
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Okla. Stat. Ann. tit. 34 § 3.  Petitions and  

signatures. 

Each initiative petition and each referendum peti-

tion shall be duplicated for the securing of signa-

tures, and each sheet for signatures shall be 

attached to a copy of the petition.  Each copy of the 

petition and sheets for signatures is hereinafter 

termed a pamphlet.  On the outer page of each pam-

phlet shall be printed the word "Warning", and un-

derneath this in ten-point type the words, "It is a 

felony for anyone to sign an initiative or referendum 

petition with any name other than his own, or know-

ingly to sign his name more than once for the meas-

ure, or to sign such petition when he is not a legal 

voter".  A simple statement of the gist of the proposi-

tion shall be printed on the top margin of each signa-

ture sheet.  Not more than twenty (20) signatures on 

one sheet on lines provided for the signatures shall 

be counted.  Any signature sheet not in substantial 

compliance with this act shall be disqualified by the 

Secretary of State. 

R.L. 1910, § 3370; Laws 1961, p. 264, § 3; Laws 1985, 

c. 288, § 1, emerg. eff. July 23, 1985; Laws 1992, c. 

92, § 3, eff. Sept. 1, 1992. 
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CHAPTER 318 

S.B. No. 800 

INITIATIVE AND REFERENDUM—INITIATIVE 

AND REFERENDUM PETITIONS—FILING AND 

BALLOT TITLE 

An Act relating to initiative and referendum; 

amending 34 O.S. 2001, Sections 8, 9, as amended 

by Section 2, Chapter 407, O.S.L. 2005, 10 and 12 

(34 O.S. Supp. 2008, Section 9), which relate to ini-

tiative and referendum petitions; requiring publi-

cation of notice of filing and ballot title of petition; 

requiring notice of right to protest constitutionality 

and ballot title; specifying filing requirements and 

time for filing such protests; specifying certain du-

ties of Secretary of State and Supreme Court; al-

lowing for revival of protest; modifying certain 

certification by Secretary of State with respect to 

number of signatures; specifying filing require-

ments and time for filing objection to validity or 

number of signatures; modifying time period for 

review of ballot title and notification to Governor; 

and providing an effective date. 

BE IT ENACTED BY THE PEOPLE OF THE 

STATE OF OKLAHOMA: 

<< OK ST T. 34 § 8 >> 

SECTION 1. AMENDATORY 34 O.S. 2001, Section 

8, is amended to read as follows: 

Section 8. A. When a citizen or citizens desire to cir-

culate a petition initiating a proposition of any na-
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ture, whether to become a statute law or an amend-

ment to the Constitution, or for the purpose of invok-

ing a referendum upon legislative enactments, such 

citizen or citizens shall, when such petition is pre-

pared, and before the same is circulated or signed by 

electors, file a true and exact copy of same in the of-

fice of the Secretary of State and, within ninety (90) 

days . 

B. It shall be the duty of the Secretary of State 

to cause to be published, in at least one news-

paper of general circulation in the state, a no-

tice of such filing and the apparent sufficiency 

or insufficiency of the petition. Such publica-

tion shall include the text of the ballot title as 

reviewed or, if applicable, as rewritten, by the 

Attorney General pursuant to the provisions of 

subsection D of Section 9 of this title, and shall 

include notice that any citizen or citizens of 

the state may file a protest as to the constitu-

tionality of the petition, by a written notice to 

the Supreme Court and to the proponent or 

proponents filing the petition, or as to the bal-

lot title as provided in Section 10 of this title. 

Any such protest must be filed within ten (10) 

days after publication. A copy of the protest 

shall be filed with the Secretary of State. 

C. Upon the filing of a protest to the petition, 

the Supreme Court shall then fix a day, not 

less than ten (10) days thereafter, at which 

time it will hear testimony and arguments for 

and against the sufficiency of such petition. 

D. A protest filed by anyone hereunder may, if 
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abandoned by the party filing same, be revived 

within five (5) days by any other citizen. After 

such hearing the Supreme Court shall decide 

whether such petition is in the form required 

by the statutes. If the Court is at the time ad-

journed, the Chief Justice shall immediately 

convene the same for such hearing. No objec-

tion to the sufficiency shall be considered un-

less it has been made and filed as herein 

provided. 

E. Within ninety (90) days after such filing of an 

initiative petition or determination of the suffi-

ciency of the petition by the Supreme Court as 

provided in this section, whichever is later, the 

signed copies thereof shall be filed with the Secre-

tary of State, but the signed copies of a referendum 

petition shall be filed with the Secretary of State 

within ninety (90) days after the adjournment of the 

Legislature enacting the measure on which the ref-

erendum is invoked or determination of the suf-

ficiency of the petition by the Supreme Court 

as provided in this section, whichever is later. 

The electors Each elector shall sign their his or 

her legally-registered name, their address or post 

office box, and the name of the county in which they 

reside of residence. Any petition not filed in ac-

cordance with this provision shall not be considered. 

The proponents of a referendum or an initiative peti-

tion, any time before the final submission of signa-

tures, may withdraw the referendum or initiative 

petition upon written notification to the Secretary of 

State. 

B. F. The proponents of a referendum or an initiative 
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petition may terminate the circulation period any 

time during the ninety-day circulation period by cer-

tifying to the Secretary of State that: 

1. All signed petitions have already been filed with 

the Secretary of State; 

2. No more petitions are in circulation; and 

3. The proponents will not circulate any more peti-

tions. 

If the Secretary of State receives such a certification 

from the proponents, the Secretary of State shall 

begin the counting process. 

C. G. When the signed copies of a petition are timely 

filed, the Secretary of State shall certify to the Su-

preme Court of the state: 

1. The total number of signatures counted pursuant 

to procedures set forth in this title; and 

2. The total number of votes cast for the state office 

receiving the highest number of votes cast at the last 

general election. 

The Supreme Court shall make the determination of 

the numerical sufficiency or insufficiency of the sig-

natures counted by the Secretary of State. 

H. Upon order of the Supreme Court it shall be the 

duty of the Secretary of State to forthwith cause to 

be published, in at least one newspaper of general 

circulation in the state, a notice of such the filing of 

the signed petitions and the apparent sufficiency 
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or insufficiency thereof and notice that any citizen or 

citizens of the state may file a protest to the petition 

or an objection to the count made by the Secretary of 

State, by a written notice to the Supreme Court of 

the state and to the proponent or proponents filing 

the petition, said protest to . Any such objection 

must be filed within ten (10) days after publication 

and must relate only to the validity or number 

of the signatures. A copy of the protest or objection 

to the count shall be filed with the Secretary of 

State. In case of the filing of an objection to the 

count, and notice shall also be given to the Secretary 

of State and the party filing a protest, if one was 

filed. 

D. I. The Secretary of State shall deliver the bound 

volumes of signatures to the Supreme Court. 

E. J. Upon the filing of an objection to the count, the 

Supreme Court shall resolve the objection with dis-

patch. The Supreme Court shall adopt rules to gov-

ern proceedings to apply to the challenge of a 

measure on the grounds that the proponents failed 

to gather sufficient signatures. 

F. Upon the filing of a protest to the petition, the 

Supreme Court of the state shall then fix a day, not 

less than ten (10) days thereafter, at which time it 

will hear testimony and arguments for and against 

the sufficiency of such petition. 

G. A protest filed by anyone hereunder may, if aban-

doned by the party filing same, be revived within 

five (5) days by any other citizen. After such hearing 

the Supreme Court of the state shall decide whether 
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such petition be in form as required by the statutes. 

If the Court be at the time adjourned, the Chief Jus-

tice shall immediately convene the same for such 

hearing. No objection to the sufficiency shall be con-

sidered unless the same shall have been made and 

filed as herein provided. 

H. K. If in the opinion of the Supreme Court, any ob-

jection to the count or protest to the petition is frivo-

lous, the Court may impose appropriate sanctions, 

including an award of costs and attorneys fees to ei-

ther party as the court Court deems equitable. 

I. L. Whenever reference is made in this act to the 

Supreme Court of the state, such reference shall in-

clude the members of the Supreme Court of the state 

or any officer constitutionally designated to perform 

the duties herein prescribed. 

 


