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INTRODUCTION  

 PERSONHOOD OKLAHOMA, by and through the undersigned counsel and 

pursuant to this Court’s Order of April 9, 2012, files this brief in response to Protestants’ 

Petition. Personhood respectfully suggests that Protestants’ Petition is premature, insufficient 

as a matter of law, and defective on the merits. The Petition should therefore be dismissed. 

SUMMARY OF THE RECORD 

 On March 1, 2012, Defendants filed Initiative Petition 395 (“IP 395”) with the 

Secretary of State. Petition, ¶ 3. IP 395 provides: 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA 

THAT A NEW ARTICLE 2, SECTION 38 OF THE OKLAHOMA 

CONSTITUTION BE APPROVED: 

 

RIGHTS OF THE PERSON. 

 

A “PERSON” AS REFERRED TO IN ARTICLE 2, SECTION 2 OF THIS 

CONSTITUTION SHALL BE DEFINED AS ANY HUMAN BEING FROM 

THE BEGINNING OF THE BIOLOGICAL DEVELOPMENT OF THAT 

HUMAN BEING TO NATURAL DEATH. THE INHERENT RIGHTS OF 

SUCH PERSON SHALL NOT BE DENIED WITHOUT DUE PROCESS OF 

LAW AND NO PERSON AS DEFINED HEREIN SHALL BE DENIED 

EQUAL PROTECTION UNDER THE LAW DUE TO AGE, PLACE OF 

RESIDENCE OR MEDICAL CONDITION.  

 

See Letter from Michelle Day, Assistant Secretary of State, to Daniel P. Skerbitz (Mar. 1, 

2012), available at: https://www.sos.ok.gov/documents/questions/761.pdf. 

 After the Attorney General reviewed and corrected the initial shortcomings of the 

initiative petition, he submitted a revised version of the initiative petition to the Secretary of 

State on March 19, 2012. Id. ¶ 7. On March 22, 2012, the Secretary of State, in accordance 

https://www.sos.ok.gov/documents/questions/761.pdf
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with the statutory requirements of OKLA. STAT. ANN. tit. 32, § 8(B), published the petition in 

newspapers of record in Oklahoma. Petition, ¶ 10.  

 On March 29, 2012, Protestants filed their petition in this Court, alleging that IP 395 

contravenes the principles established in In re Initiative Petition No. 349, that it violates the 

Fourteenth Amendment to the United States Constitution as well as the single-subject rule, 

and that the statement of the gist is deficient. See generally Petition.  

ARGUMENT 

 Protestants’ Petition should be dismissed because it fails to state a claim upon which 

relief can be granted, Protestants lack standing to bring this challenge, and the Petition is 

insufficient on the merits. Though motions to dismiss are viewed with careful scrutiny by this 

Court, the facts alleged in Protestants’ Petition, when viewed through the lens of the 

appropriate law, do not state a claim upon which relief can be granted. Therefore, 

Protestants’ Petition should be dismissed for failure to state a claim upon which relief can be 

granted. Additionally, as shown in Part II infra, Protestants lack standing to bring this action. 

Protestants have not suffered a concrete and actual injury as a result of IP 395, nor could 

they, because IP 395 has yet to be enacted or adopted. Because no actual injury has occurred, 

Protestants also fail to show—and could not show—that the injury was directly caused by the 

challenged petition or that this Court could relieve that injury. As such, Protestants’ Petition 

should be dismissed for lack of standing.  

 Finally, Protestants’ claims are insufficient on the merits. The effect of IP 395 on 

federal law governing abortion is far from certain, and it is at best premature to attempt to 

assess the federal constitutional validity of Personhood’s two sentence proposed amendment. 

This Court should decline Protestants’ invitation to rush to judgment, and allow the political 
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process to work itself out before reaching any final determinations as to the substantive 

effects of IP 395. The Petition should therefore be dismissed.  

I. IN RE INITIATIVE PETITION NO. 349 SHOULD BE LIMITED TO ITS 

 FACTS.  

  

 Protestants rely heavily, indeed almost exclusively, on this Court’s decision in In re 

Initiative Petition No. 349, 1992 OK 122, 838 P.2d 1. See, e.g., Petition, ¶ 1. That case held, 

under highly unusual facts in which the proponents of the initiative conceded that their 

proposed amendment was unconstitutional on its face, that the Court has both the power and 

the duty to determine the facial constitutionality of an initiative petition before it is submitted 

to the voters. Protestants seek to have this Court exercise that drastic and extreme power here 

as well, and destroy Personhood Oklahoma’s grassroots effort to put before the people a 

modest, two-sentence proposed amendment that would simply define the term “person” for 

purposes of Article II, Section 2 of the Oklahoma Constitution’s bill of rights. The Court 

should decline Protestants’ invitation.  

 Decades before In re Initiative Petition No. 349 was ever filed, this Court had 

announced a firm rule that it would not intervene in the initiative process prior to the voters 

having had an opportunity to vote on the proposed measure. See Threadgill v. Cross, 26 

Okla. 403, 109 P. 558 (1910). Personhood respectfully suggests that the Court’s action in 

overruling that longstanding precedent – which had been recognized and upheld continuously 

since 1910 – was in error, and should now be revisited and rectified. Alternatively, the Court 

should clarify that such power is to be exercised in only the most dire and unusual 

circumstances, such as are plainly not present here.  

 A. The Initiative and Petition Process is an Exercise of the People’s  

  Fundamental Constitutional Rights, and Judicial Action in Derogation of 

  Those Rights Should be Sparingly Used. 
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 “The people have a constitutional right to vent their anger and frustration through the 

initiative process in an effort to effect change in their government.” In re Initiative Petition 

No. 349, 1992 OK 122, 838 P.2d at 14 (Hodges, Vice Chief Justice, concurring in part, 

dissenting in part, joined by Hargrave, J.). In Oklahoma, the people are sovereign.  

All political power is inherent in the people; and government is instituted for their 

protection, security, and benefit, and to promote their general welfare; and they have 

the right to alter or reform the same whenever the public good may require it; 

Provided, such change be not repugnant to the Constitution of the United States.  

 

Okla.Const. art. 2, § 1. They have specifically and unequivocally reserved to themselves the 

power to amend or change the laws through the initiative and petition process: “The people 

reserve to themselves the power to propose laws and amendments to the Constitution and to 

enact or reject the same at the polls independent of the Legislature.” Okla. Const. art. V, § 1. 

In our state constitution, the people reserved to themselves legislative power 

of the highest order; laws enacted by the people through the initiative process 

are not subject to the constitutional veto power of the governor, nor are the 

effective dates of laws enacted by the people subject to the constitutional 

limitations placed on enactments of the Legislature. 

 

In re Initiative Petition No. 349, 1992 OK 122, 838 P.2d at 16 (Wilson, J., dissenting, joined 

by Opala, C.J.). 

 As this Court observed in In re Petition No. 281, State Question No. 441, 434 P.2d 

941, 946 (Okla.1967), the real purpose of an initiative petition is to secure a vote of the 

people upon the proposed law or constitutional amendment. The assumption and exercise of 

the authority to strike a proposed law in the midst of the legislative process, however, is in 

direct contradiction of this principle. Even if the Court has such authority, it ought rarely to 

be exercised, and only under the most extraordinary circumstances: “All doubt as to the 
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construction of pertinent provisions is resolved in favor of the initiative.” In re Initiative 

Petition No. 349, 1992 OK 122, 838 P.2d at 12. This is not such a case.  

 In her dissent in In re Initiative Petition No. 349, Justice Wilson poignantly warned 

that when the Court declares an initiative petition unconstitutional before it is submitted to a 

vote, the “exercise of judicial power interferes with the exercise of the political power of the 

people, acting as our legislative branch of state government.” Id. at 15. In addition, such an 

exercise of raw judicial power arguably violates the separation of powers. 

The powers of government of the State of Oklahoma shall be divided into 

three separate departments: The Legislative, Executive, and Judicial; and 

except as provided in this Constitution, the Legislative, Executive, and 

Judicial departments of government shall be separate and distinct, and neither 

shall exercise the powers properly belonging to either of the others.  

 

Okla. Const. art. IV, § 1. This Court has long recognized the import of this provision: 

The true import of the doctrine of separation of powers is that the whole 

power of one department shall not be exercised by the same hands which 

possess the whole power of either of the other departments; and that no one 

department ought to possess directly or indirectly an overruling influence over 

the others.  

Bailey v. State Board of Public Affairs, 194 Okl. 495, 153 P.2d 235 (1944) (emphasis added). 

 

B. At Least One Other State Has Recently Returned to a Policy of Judicial 

 Restraint in the Context of Initiative Petitions. 

 

 The Supreme Court of Mississippi recently held in a virtually identical challenge to 

another Personhood initiative – brought by the same legal groups, no less -- that to render an 

opinion on the constitutionality of an initiative that has not yet become law is equivalent to 

rendering an advisory opinion, and “[i]t is not within the province of this Court to render 

advisory opinions.” Hughes v. Hosemann, 68 So. 3d 1260, 1263 (Miss. 2011) (en banc). 

Indeed, in Hughes the Mississippi Supreme Court overruled an earlier decision by that same 

court which purported to find authority to consider the constitutionality of a proposed 
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amendment, and squarely held: “This Court is without power to determine the 

constitutionality of a proposed statute, amendment, or initiative prior to its approval by the 

Legislature or electorate.” Hughes, 68 So. 3d at 1265 (overruling In re Proposed Initiative 

Measure No. 20, 774 So.2d 397 (Miss. 2000)).  

Ultimately, the judiciary's power is restricted in reviewing the 

constitutionality of a proposal, regardless of whether that proposal is proffered 

by a legislator or through a voter initiative. Our law provides that this Court 

cannot interfere with the legislative act of the people, just as this Court cannot 

interfere with the attempt of the Legislature to pass a law. 

 

Hughes, 68 So. 3d at 1263. 

 The majority in In re Initiative Petition No. 349 purported to draw a distinction 

between a proposal offered by a legislator and one offered by a citizen via an initiative. 1992 

OK 122, ¶7, 838 P.2d 1.
1
 The majority also relied upon relatively recent precedent to support 

its claim of authority to decide the facial constitutionality of an initiative before it is voted 

into law. Id. In both of these respects, this Court’s reasoning mirrored that of the Mississippi 

Supreme Court. However, the Mississippi Court has now determined that the better approach 

is that of judicial restraint, and of returning to long-standing precedent refusing to reach the 

issue of the constitutionality of a proposed initiative.
2
 And just last month, the Supreme 

Court of Ohio in yet another challenge to a Personhood initiative refused to intervene and 

                                                        
1

  As Chief Justice Opala noted in his dissent in In re Initiative Petition No. 349: 

“Lawmaking is a political process. Judges cannot police or censor that process for conformity 

to the constitution without raising an impermissible restraint on the free exercise of political 

speech.” Id., 1992 OK 122, 838 P.2d at 26 (Opala, C.J., dissenting). 
2
  The parallels between Mississippi and Oklahoma are striking. In Mississippi, the prior 

precedent to which the court returned, Power v. Ratliff, 112 Miss. 88, 72 So. 864 (1916), was 

decided in 1916. Here, the precedent from which the majority in In re Initiative Petition No. 

349 departed, Threadgill, was decided in 1910. As a wise man once said long ago, “ask for 

the old paths, where the good way is, and walk in it.” Jer. 6:16, Holy Bible (New King James 

Version).  
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prevent the measure from reaching the voters. See AP, “Ohio Supreme Court Dismisses 

Personhood Amendment Challenge,” available at: http://www.wyso.org/post/ohio-supreme-

court-dismisses-personhood-amendment-challenge. This Court should do likewise, and 

refuse Protestants’ invitation to become partisan political activists rather than neutral and 

objective jurists. 

 Properly viewed through the lens of this substantial body of law recognizing the 

broad latitude afforded the people, Protestants’ challenge is exposed for what it is, a political 

attack by partisan opponents seeking desperately to derail the right of the people to both 

propose and vote upon an amendment that would do nothing more than recognize what 

science and common sense have long established, namely that human life begins at 

conception, and our tiniest brothers and sisters deserve to be protected in the law. The 

Petition should therefore be dismissed.
3
 

II. PROTESTANTS LACK STANDING TO CHALLENGE THE INITIATIVE 

 PETITION. 

 

 In addition to the extreme nature of the relief sought by Protestants, there is another 

sound reason why it would be improper and inappropriate to reach the merits here: 

Protestants lack standing. The threshold inquiry in any lawsuit is whether a party has legal 

                                                        
3
  There is no dispute that this Court most certainly has authority to engage in a post-

enactment review of IP 395 were it to be adopted into law. Since the founding of this nation, 

it has been almost universally recognized that it is “‘emphatically the duty of the judicial 

department to say what the law is,’ Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) -

- not what the law shall be. That original and enduring American perception of the judicial 

role sprang not from the philosophy of Nietzsche, but from the jurisprudence of Blackstone, 

which viewed retroactivity as an inherent characteristic of the judicial power, a power “not 

delegated to pronounce a new law, but to maintain and expound the old one.” 1 W. 

BLACKSTONE, COMMENTARIES 69 (1765).” Harper v. Va. Dep’t of Taxation, 509 U.S. 

86, 107 (1993) (Scalia, J., concurring). 

http://www.wyso.org/post/ohio-supreme-court-dismisses-personhood-amendment-challenge
http://www.wyso.org/post/ohio-supreme-court-dismisses-personhood-amendment-challenge
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standing to bring his claims, because “[s]tanding refers to a person’s legal right to seek relief 

in a judicial forum.” Fent v. Contingency Rev. Bd., 2007 OK. 27, ¶ 7, 163 P.3d 512, 519. 

The three threshold criteria of standing are (1) a legally protected interest 

which must have been injured in fact, i.e., suffered an injury which is actual, 

concrete and not conjectural in nature, (2) a causal nexus between the injury 

and the complained-of conduct, and (3) a likelihood, as opposed to mere 

speculation, that the injury is capable of being redressed by a favorable court 

decision. 

Id.  

  “[A] plaintiff who has not suffered an injury attributable to the defendant 

lacks standing to bring a suit. And, thus, ‘standing [must] be determined as of the 

commencement of suit.’” CPT Asset Backed Certificate, Series 2004-ECI v. Chin Kham, 

2012 OK. 22 ¶ 17 (2012) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 570 (1992)). 

The United States Supreme Court has defined actual and concrete injury to mean “that the 

injury must affect the plaintiff in a personal and individual way.” Lujan, 504 U.S. at 560 n.1. 

Although the majority did not engage in a standing analysis in In re Initiative Petition No. 

349, the dissent did take note of the need to consider it: 

 Only in the clearest case of firmly settled and stable federal constitutional 

jurisprudence that absolutely condemns the proposed measure as facially 

impossible of enforcement, application or execution -- and then only if the 

protestants have standing to complain of constitutional infirmity -- would 

this court ever be justified in not clearing an initiative petition for submission 

to a vote of the people.  

 

In re Initiative Petition No. 349, 1992 OK 122, 838 P.2d at 20-21 (Opala, C.J., dissenting) 

(emphasis added).  

 Here, Protestants’ only basis for standing is the opinion in In re Initiative Petition No. 

349, which Personhood suggests is shaky ground. The allegations in the Petition are all 

hypothetical recitations of things that could—in the future—happen to Protestants if the 

initiative at issue were enacted. See, e.g., Petition, ¶2 (stating that the initiative “would 
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infringe a woman’s constitutional right . . .”); id. ¶11 (stating that the initiative “would confer 

rights on a fertilized egg” and that it “would have far-reaching effects”) (emphasis added). 

These allegations do not represent any actual, concrete injury, or even an imminent threat of 

harm. In fact, the petition is devoid of any allegations of specific injury whatsoever. 

Assertions of standing cannot be based on conjectural injuries, yet that is all that Protestants 

can actually assert in this instance.  

 There has been no actual or concrete injury to Protestants in this case because the 

proposed amendment has not been enacted or adopted, which unquestionably forecloses the 

possibility of any actual injury. Therefore, there can be no causal nexus between the injury 

and the complained-of conduct, nor can there be any likelihood that such a conjectural injury 

would be redressed by this Court, and Protestants lack standing to maintain this action.  

 The speculative nature of Protestants’ claims is underscored by the fact that even if 

this Court permits the initiative petition to move forward, Personhood must still collect a 

substantial number of signatures from qualified electors, without which IP 395 would fail to 

qualify for the ballot. And then, even if it does qualify for the ballot, there is no guarantee 

that the petition will in fact receive a majority of the votes case. This is why Protestants are 

forced to merely assert that, if enacted, it would potentially cause some injury to them. And 

even then, Protestants cannot show that they are within the zone of impact should IP 395 

become law. IP 395 is a proposed amendment to the state bill of rights. “[T]he Bill of Rights 

only provides protection against action of the government”; it does not and cannot 

affirmatively harm  the citizenry, it protects them. Ruzicka v. Conde Nast Publications, Inc., 

733 F. Supp. 1289, 1295 (D. Minn. 1990), aff'd and remanded, 939 F.2d 578 (8th Cir. 1991). 
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Furthermore, if Protestants were somehow able to show that they could be impacted by IP 

395, speculation that a proposed law might one day have some impact on Protestants, at 

some undefined time in the future, is insufficient to establish standing to bring a challenge to 

the proposed initiative.  

 That is precisely why the better reasoned approach to a challenge of this nature, 

attacking the substance of a proposed initiative, should be required to await the outcome of 

the election. “All constitutional challenges to the content must await the measure’s adoption 

as enforceable law and be presented in the context of a lively forensic controversy between 

the antagonistic adversaries with legal standing to press challenges.” In re Initiative Petition 

No. 349, 1992 OK 122, 838 P.2d at 20-21 (Opala, C.J., dissenting) (citing, inter alia, Gordon 

and Magleby, Pre-Election Judicial Review of Initiatives and Referendums, 64 Notre Dame 

L.R. 298, 302 (1989); Note, The Judiciary and Popular Democracy: Should Courts Review 

Ballot Measures Prior to Elections?, 53 Fordham L.Rev. 919, 921-22 (1985); and Grossman, 

The Initiative and Referendum Process: The Michigan Experience, 28 Wayne L.Rev. 77, 111 

(1981)). Because Protestants cannot demonstrate any actual, concrete, and personal injury, 

this Court should dismiss their Petition for lack of standing.  

III. IP 395 DOES NOT VIOLATE THE FOURTEENTH AMENDMENT. 

 

 The heart of Protestants’ attack on IP 395 is their contention that IP 395 violates the 

Fourteenth Amendment to the U.S. Constitution. See Petition, ¶¶ 2, 11-16. Protestants are 

both premature in raising this argument and presumptuous in leveling it. As will be shown, 

IP 395 does not violate the Fourteenth Amendment, and in any event neither Protestants nor 

even this Court can predict with certainty how the Supreme Court might rule if and when the 
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matter is properly presented to it. Accordingly, Protestants’ Petition should be denied, and 

this case dismissed. 

 Protestants argue that IP 395 is unconstitutional for two primary reasons; they claim it 

would infringe (a) the right to abortion, and (b) the “right to decide whether and when to 

conceive.” See Petition, ¶¶2, 11. As an initial matter, nothing in IP 395 even remotely 

reaches the so-called right to decide whether and when to conceive; those decisions are by 

definition made before conception. The proposed amendment specifically addresses only the 

rights of persons after conception, i.e. “from the beginning of the biological development of 

that human being to natural death.” See IP 395, available at: 

https://www.sos.ok.gov/documents/questions/761.pdf. Protestants second argument is thus 

wholly without merit. 

 Protestants’ first argument is likewise without merit, as will be shown herein. 

 A. This Case is Distinguishable from In re Initiative Petition No. 349. 

 

 This Court in In re Initiative Petition No. 349 found that the petition at issue there 

should be dismissed because it indisputably infringed on a constitutionally protected right of 

a woman to have an abortion. See id., 1992 OK 122838 P.2d at 2-3. That case was an 

anomaly. While the case was being briefed, the U.S. Supreme Court handed down its 

decision in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 

(1992), a 5-4 decision that presented “a United States Supreme Court bitterly fragmented 

over the continuing viability of Roe v. Wade.” In re Initiative Petition No. 349, 1992 OK 122, 

838 P.2d at 14-15 (Hodges, Vice Chief Justice, concurring in part, dissenting in part, with 

whom Hargrave, J., joined). 

https://www.sos.ok.gov/documents/questions/761.pdf
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 This case does not even approach such a history or record. First, it has been twenty 

(20) years since the High Court has squarely addressed the right to abortion
4
; nothing even 

close to Casey is before the Court as this case is being litigated. Second, not only does 

Personhood Oklahoma not concede that its proposed amendment is unconstitutional, it 

vigorously maintains precisely the contrary, that IP 395 is perfectly constitutional. Third, the 

substance of IP 349 contained express criminal provisions targeting the outlawing of 

abortion, even to the extent of setting forth the details of the punishment to be exacted upon 

conviction. See In re Initiative Petition No. 349, 1992 OK 122, n. 36, 838 P.2d at 14-15. 

Nothing of the sort appears in IP 395. In fact, the word “abortion” does not even appear in 

the initiative. In brief, IP 395 is significantly different from IP 349. 

 This Court ordered supplemental briefing to address Casey and its impact on 

Initiative No. 349. In the end, the Court opined that Casey “perhaps strengthened” the 

holding of Roe v. Wade
5
, 410 U.S. 113 (1973) that a woman has a constitutionally protected 

right to obtain an abortion, arising under the liberty interest of the Fourteenth Amendment. 

The Court concluded that IP 349 was invalid because it was deemed to directly and 

unequivocally conflict with Casey and the right to abortion. See In re Initiative Petition No. 

349, 1992 OK 122, 838 P.2d at 5 (citing Casey, 505 U.S. 833). In fact, the proponents of the 

initiative even admitted that IP 349 was unconstitutional. Id., 838 P.2d at 4. 

 B. Subsequent Events Have Called into Question the Viability and Reach of 

  Roe and Casey. 

 

                                                        
4
  Proponents do not here consider the partial birth abortion cases.  

5
  The Roe Court could not quite decide whether the right to privacy under which it deemed 

the right to abortion to fall arose under the Fourteenth Amendment or the Ninth Amendment. 

See Roe, 410 U.S. at 153. Wherever it fell, though, the Court declared it “broad enough to 

encompass a woman's decision whether or not to terminate her pregnancy.” Id. 
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 In the twenty years since Casey and In re Initiative Petition No. 349 were decided, 

not only has the political divide over the issue of abortion grown more polarizing with each 

passing year, but the Supreme Court has further clarified its hierarchy of constitutional rights 

and the protection to which they are entitled. In Washington v. Glucksberg, 521 U.S. 702 

(1997), the plaintiffs relied on Roe and Casey for their claim that Washington’s law against 

assisted suicide was unconstitutional because it violated their right to a physician-assisted 

suicide as a part of their liberty interest under the Fourteenth Amendment. The plaintiffs won 

in the trial court, and again in the Ninth Circuit Court of Appeals.  

 The U.S. Supreme Court, in a rare unanimous opinion, reversed. The High Court 

carefully considered which rights merited the designation of “fundamental rights,” deserving 

the highest protection in the law, and which did not. After reviewing numerous precedents, 

Chief Justice Rehnquist wrote for the Court that “fundamental rights” in the substantive due 

process context are few and exceptional, being only those that are, “objectively, ‘deeply 

rooted in the Nation’s history and tradition’ and ‘implicit in the concept of ordered liberty,’ 

such that ‘neither liberty nor justice would exist if they were sacrificed.’” Id., 521 U.S. 702, 

720-721 (1997) (quoting Moore v. City of East Cleveland, Ohio, 431 U.S. 494, 503 (1977) 

and Palko v. Connecticut, 302 U.S. 319, 325, 326 (1937)).  

 Where a state law or action infringes a truly fundamental right, the state law must be 

“‘narrowly tailored to serve a compelling state interest.’” Glucksberg, 521 U.S. at 721 

(quoting Reno v. Flores, 507 U.S. 292, 302 (1993)) (emphasis added). Where the law 

infringes a lesser right, however, it is subject only to a rational basis review, and will be 

declared unconstitutional only if it is not rationally related to a legitimate state interest. 

Glucksberg, 521 U.S. at 722 (“by establishing a threshold requirement -- that a challenged 
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state action implicate a fundamental right -- before requiring more than a reasonable relation 

to a legitimate state interest to justify the action, it avoids the need for complex balancing of 

competing interests in every case”) (emphasis added).
6
  

 The plaintiffs in Glucksberg argued that the right to assisted suicide was consistent 

with other substantive due process cases such as Casey, and urged the Court to extend special 

protection on them as it had on those seeking to “terminate their pregnancies.” See especially 

id. at 726-727. But the Supreme Court exhaustively examined our nation’s history, legal 

traditions, common law, and practices, id. at 710-722, and concluded that the “right” to 

physician-assisted suicide was not, objectively speaking, one that was “deeply rooted” in our 

history, nor was it “implicit in the concept of ordered liberty,” and was surely not such that 

“neither liberty nor justice would exist” if it were sacrificed. Id. at 728. 

 The Court then reviewed Washington’s ban on assisted suicide under the rational 

basis test, and found ample bases to uphold it, including the state’s “‘unqualified interest in 

the preservation of human life,’” id. (quoting Cruzan by Cruzan v. Director, Missouri Dept. 

of Health, 497 U.S. 261,  282 (1990); its value judgment that “all persons' lives, from 

beginning to end, regardless of physical or mental condition, are under the full protection of 

the law,” id. at 729; its interest “in protecting the integrity and ethics of the medical 

profession,” id. at 730; and its “interest in protecting vulnerable groups -- including the poor, 

the elderly, and disabled persons -- from abuse, neglect, and mistakes.” Id. at 731.  

 C. It is at Least Debatable Whether the “Right” to Abortion is a   

  Fundamental Right. 

                                                        
6
  Casey, of course, instituted an altogether different and unique standard for abortion cases, 

the so-called “undue burden” standard. Significantly, however, such a standard represents a 

dramatic departure from the strict scrutiny standard, and also a broad deviation from Roe’s 

trimester framework. Casey thus demonstrates at the very least that abortion jurisprudence is 

far from static and anything but settled.  



- 17 - 
 

 

 In Roe v. Wade, the Court spoke in broad terms of a “fundamental” right to privacy 

(though it never explicitly stated that the right to abortion was a fundamental right); in Casey, 

however, it carefully refrained from doing so. Moreover, Casey’s analytical framework 

pointedly omits any reference to strict scrutiny. Justice Scalia, drawing from this significant 

change in the Court’s abortion jurisprudence, has observed that “[b]oth Roe and Casey have 

been equally eroded by Washington v. Glucksberg.” Lawrence v. Texas, 539 U.S. 558, 588 

(2003) (Scalia, J., dissenting). The reason for this erosion, of course, is because, except for 

those rare fundamental rights which are deeply embedded in the history and traditions of the 

United States (and the right to abortion plainly fails to qualify), “[a]ll other liberty interests 

may be abridged or abrogated pursuant to a validly enacted state law if that law is rationally 

related to a legitimate state interest.” Id. at 593 (Scalia, J., dissenting). Justice Scalia further 

observed that because Casey eliminated the requirement that abortion regulations be 

narrowly tailored to achieve a compelling state interest, the Court has “by logical 

implication, [rejected] Roe’s holding that the right to abort an unborn child is a ‘fundamental 

right.’” Id.  

 Other federal judges have similarly noted that it is not for lower courts to use certain 

Supreme Court precedent premised on penumbras and emanations to “overrid[e] all sorts of 

‘morals’ laws in defiance of the democratic processes that produced them.” See, e.g., 

Reliable Consultants, Inc. v. Earle, 538 F.3d 355, 356-57 (5th Cir. 2008) (Garza, J., 

dissenting from denial of rehearing en banc). Judge Garza went on to state that “by creating 
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morality-based, non-textual rights [the court] does nothing more than substitute its own 

moral compass for that of the People.” Id. at 362 (emphasis added).
7
  

  

  

                                                        
7

  Similarly, there is a significant difference between taking an oath to uphold the 

Constitution, that is, the unalterable text of the document itself, and swearing blind allegiance 

to the shifting sands of Supreme Court majorities and their ever-changing constructions du 

jour.  Personhood Oklahoma respectfully suggests that the former is merely to do the duty of 

all public officers in this state (see Okla. Const. art. 15, §1); the latter is to do violence to the 

Constitution itself, and, in the words of Thomas Jefferson, to render it “a blank paper by 

construction.” Letter to Wilson Carey Nicholas, Sept. 7, 1803 (available at: 

http://teachingamericanhistory.org/library/index.asp?document=2193). 
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 D. IP 395 is Facially Constitutional. 

  1. The substance of the Initiative. 

 As noted above, the initiative here at issue is not the same as that presented in In re 

Initiative Petition No. 349, Protestants’ representations to the contrary notwithstanding. Its 

entire text consists of only two (2) sentences and a total of seventy-two (72) words. The first 

sentence of IP 395 sets forth a definition of “person” for purposes of Article 2, Section 2 of 

the Oklahoma Constitution. It states: “A ‘person’ as referred to in Article 2, Section 2 of this 

Constitution shall be defined as any human being from the beginning of the biological 

development of that human being to natural death.” See IP 395.  

 Article 2, of course, is the state bill of rights. Section 2 is entitled, “Inherent Rights.” 

It states in full: “All persons have the inherent right to life, liberty, the pursuit of happiness, 

and the enjoyment of the gains of their own industry.” Okla. Const. Art. II, Sec. 2 (emphasis 

added). This language in the current text of Section 2 anticipates the second and final 

sentence of IP 395, which states: “The inherent rights of such person shall not be denied 

without due process of law and no person as defined herein shall be denied equal protection 

under the law due to age, place of residence or medical condition.” See IP 395, available at: 

https://www.sos.ok.gov/documents/questions/761.pdf. 

 Taken together, the two sentences in IP 395 are intended to extend the “inherent 

right” to life, liberty, and so on to “persons” of all ages and medical conditions, whether 

inside or outside the womb, and whether in sickness or in health. The word “abortion” does 

not appear in IP 395. It does not criminalize any behavior. In fact, IP 395 arguably does not 

even reach private behavior at all. As a constitutional amendment to the bill of rights, it 

https://www.sos.ok.gov/documents/questions/761.pdf
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operates against state actors only. As such, it does not and cannot criminalize private 

conduct. 

  2. Protestants’ factual assertions are baseless and unsupported. 

 As for the claim that this initiative would ban abortion, Protestants’ Petition is based 

on disputed factual assertions. For example, Protestants assert, without citation to authority, 

that the initiative “would effectively prohibit contraceptives, like birth control pills and 

intrauterine devices,” allegedly because their “possible” mechanisms of action “include” 

preventing a fertilized egg from implanting. See Petition, ¶ 13 (emphasis added). Again, 

Protestants assert without authority that the initiative would “effectively ban medical 

interventions like in vitro fertilization” because it involves fertilizing eggs “that are very 

often not successfully implanted.” Id. at ¶ 14 (emphasis added). As already stated, IP 395 

does not criminalize any behavior. 

 These unfounded and speculative assertions are not the stuff on which the drastic 

remedy of declaring Personhood’s initiative invalid and prohibiting the people from having 

an opportunity to vote on the matter is based. Protestants’ arguments are neither logical nor 

factual. It is preposterous to suggest that the state has no power to ban certain types of 

contraception devices; indeed, the Food and Drug Administration and the corresponding state 

Health Department routinely regulate and restrict certain contraceptive drugs and devices 

every day. Thus, to the extent IP 395 might one day hypothetically reduce the number of 

contraceptive devices on the market, it is an inadequate basis for declaring the entire measure 

facially unconstitutional. After all, “[a] facial challenge to a legislative Act is, of course, the 

most difficult challenge to mount successfully, since the challenger must establish that no set 

of circumstances exists under which the Act would be valid.” United States v. Salerno, 481 
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U.S. 739, 745 (1987). Protestants’ unsupported assertions fall far short of establishing that no 

set of circumstances exists under which IP 395 would be valid. 

 The same is true with respect to Protestants’ claims regarding in vitro fertilization – 

not only is it arguable that in vitro fertilization (IVF) is not covered by the right to abortion, 

but again, protecting living embryos from being treated like yesterday’s leftovers hardly 

constitutes a constitutional violation. Even if IP 395 were to become law and were deemed 

self-executing, which is far from certain, the most it would require of practitioners of IVF is 

that they employ humane treatment when dealing with living human beings. If that is a 

violation of the Fourteenth Amendment, then this is no longer America. 

 Similarly, the fact that some embryos are “often” not successfully implanted does not 

automatically equate to a violation of the unborn’s due process or equal protection rights. 

Protestants are asking this Court to jump to unwarranted conclusions in their attempts to stop 

this initiative in its tracks. In fact, as a constitutional amendment to the state bill of rights, IP 

395 presumptively operates only against state actors, not private actors such as Protestants. 

Therefore, these Protestants have no claim of threatened injury, even under their most 

fanciful inferences, and their case collapses. IP 395 therefore satisfies constitutional scrutiny. 

  3. Several legitimate interests are served by IP 395. 

 Again, just as the Glucksberg Court found numerous legitimate bases to uphold 

Washington’s ban on assisted suicide, despite recognizing some constitutional right at issue, 

so, too might the High Court uphold IP 395, even in the unlikely event it were found to 

directly impede or prohibit certain practices. For as shown above, and as even the Roe and 

Casey Courts noted, the state obviously has a legitimate and very real interest in protecting 

the lives of its people, including the physically infirm, the poor, and the unborn. Indeed, 
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Personhood Oklahoma suggests that the right to life is not an inferior constitutional right. 

After all, it is not only explicitly set forth both in the Fourteenth Amendment to the federal 

constitution and also in Section 2 of the Oklahoma Bill of Rights, but it also appears first, 

thereby strongly suggesting that it has a superior place in the hierarchy of rights, and should 

therefore take precedence over the likes of the right to abortion, which could only be 

discerned by the “penumbras” an “emanations” in the interstices of the various amendments. 

See also Declaration of Independence (U.S. 1776) (proclaiming as a “self-evident truth” that 

all men have certain “unalienable rights” and that among these are “life, liberty, and the 

pursuit of happiness”) (emphasis added).  

  4. IP 395 is broader than abortion.  

 Additionally, it is unknown at this juncture whether the notorious “abortion distortion 

factor” that taints and warps cases dealing directly with abortion, will apply here, where the 

recognition of a right to life for the unborn applies in a broad fashion, not solely in the 

context of abortion. As Justice Sandra Day O’Connor has written: “This 

Court’s abortion decisions have already worked a major distortion in the Court’s 

constitutional jurisprudence.” Thornburgh v. Am. College of Obstets. & Gynecs., 476 U.S. 

747, 814 (1986) (O’Connor, J., dissenting).  But outside the scope of abortion cases, one 

court observer wrote: “Neither the Supreme Court nor any other court appears to have placed 

any particular reliance on Roe v. Wade in deciding any case not involving abortion.” Paul B. 

Linton, Planned Parenthood v. Casey: The Flight from Reason in the Supreme Court, 13 St. 

Louis U. Pub. L. Rev. 15, 101 (1993). 

  IP 395 satisfies constitutional requirements. At a minimum, it would be a remarkable 

reach if this Court were to declare the initiative unconstitutional on the basis of a vague 
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prognostication of what the Supreme Court might do were the matter before it. Accordingly, 

Protestants’ Petition should be dismissed.  

IV. THE PETITION DOES NOT VIOLATE THE SINGLE SUBJECT RULE. 

 A. The Governing Law. 

 The Oklahoma Constitution requires that every bill pertain to only one subject. “No 

proposal for the amendment or alteration of this Constitution which is submitted to the voters 

shall embrace more than one general subject.” Okla. Const. art. 24, § 1 (emphasis added). 

“This provision is commonly known as the single subject rule.” Nova Health Sys. v. 

Edmonson, 2010 OK. 21 ¶ 2 (2010). The purposes for a single subject rule are to  

ensure that the legislators or voters of Oklahoma are adequately notified of the 

potential effect of the legislation and . . . to prevent “logrolling,” the practice 

of assuring the passage of a law by creating one choice in which a legislator or 

voter is forced to assent to an unfavorable provision to secure passage of a 

favorable one, or conversely, forced to vote against a favorable provision to 

ensure that an unfavorable provision is not enacted. 

 

Id. This rule is applicable to the initiative petition process. Id.  

 This Court has developed a “germaneness test” to determine whether a particular 

initiative petition is related to a single subject. In re Initiative Petition, No. 382, 2006 OK. 45 

¶ 9. This test interprets an initiative petition by analyzing whether “the provisions are 

germane, relative, and cognate to a readily apparent common theme and purpose.” Id. If the 

analysis shows that the issues in the initiative petition satisfy that analysis, then “the 

provisions are related to a single subject.” Id. This Court determined that the most relevant 

questions under this analysis are “whether a voter is: 1) able to make a choice without being 

misled; and 2) forced to choose between two unrelated provisions contained in one measure.” 

Id. In determining whether two provisions in a initiative petition are unrelated  
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the issue is not how similar or “related” any two provisions in a proposed law 

are, or whether one can articulate some rational connection between the 

provisions of a proposed law, but whether it appears that either the proposal is 

misleading or provisions in the proposal are so unrelated that many of those 

voting on the law would be faced with an unpalatable all-or-nothing choice. 

 

Id. ¶ 14. Finally, initiative petitions do not violate the single subject rule when it is 

“reasonable to conclude that the voters recognize the objective of the initiative as a whole.” 

In re Initiative Petition, No. 360, 879 P.2d 810, 817 (1994).  

 B. Under the Appropriate Standard, IP 395  is Shown to be Well   

  Within the Broad Parameters of the Single-Subject Rule. 

 

 Here, Protestants claim that this initiative petition violates the single subject rule 

because it allegedly contains two unrelated subjects. Petition, ¶ 17. Specifically, Protestants 

claim that the initiative petition would “redefine ‘person’ for purposes of Art. II, § 2 of the 

Oklahoma Constitution to include a fertilized egg and confer due process and equal 

protection rights on each ‘person’ as re-defined.” Petition, ¶ 18 (emphasis added).
8
 Second, 

Protestants claim that the initiative petition seeks to “expand the basis for equal protection of 

the laws under Art. II, § 7, of the Oklahoma Constitution, by adding age, place of residence, 

and medical condition as protected classes.” Petition, ¶ 19. These assertions are without merit 

and should be rejected by this Court.  

 It is noteworthy that both provisions of the initiative petition cited in the Protestants’ 

Petition specifically mention equal protection. See Petition ¶¶ 18-19. Apparently, even the 

Protestants were able to recognize the effect of the proposed legislation, which suggests that 

the initiative petition—taken as a whole—is far from misleading. If Protestants are able to 

understand that the language of the initiative petition aims at equal protection of the laws, 

                                                        
8
 The problem with this assertion is that the initiative petition seeks to define the term 

“person,” not to redefine it. It is impossible to redefine a provision when there has never been 

an express definition of that term for purposes of the relevant constitutional provision. 
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then it is reasonable to conclude that the Oklahoma electorate will be able to understand the 

overall objective of the initiative petition. This Court has said that an initiative petition does 

not violate the single subject rule when voters can recognize the objective of the proposal. 

See In re Initiative Petition No. 360, State Question No. 662, 1994 OK 97, 879 P.2d 810, 

817.The voters can easily recognize the objective of the proposal here. It therefore satisfies 

the single subject rule. 

 The first element of this Court’s test to determine whether a provision relates to a 

single subject is whether a voter will be misled by the language of the petition. In re Initiative 

Petition No. 382, 2006 OK 45, 142 P.3d 400,  ¶ 9. Here, the proposal specifically outlines the 

definition of the term person and what implications such a definition will have on Oklahoma 

law. The first paragraph of the petition provides the definition of “person,” the second 

paragraph explicitly provides a description of the effect of such a definition—including its 

impact on due process and equal protection, the third and fourth paragraphs expressly explain 

what impact it will have on contraceptive methods and in vitro fertilization. See Petition, ¶ 7. 

Certainly, a proposed initiative petition that outlines the definition of a term, details its effect 

on the law, and explains its secondary effects on other reproductive processes provides 

sufficient explanation of what a voter is approving by voting to approve the petition. There is 

no threat of any voter being misled by a petition that outlines its impact in such an adequate 

and explicit manner.  

 The second element of this Court’s test concerning the single subject rule analyzes 

whether a voter is forced to choose between two unrelated provisions contained in one 

measure. In re Initiative Petition No. 382, 2006 OK 45, 142 P.3d 400. 
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 The petition at issue in this case does not present voters with a choice of deciding between 

voting against the entire measure or voting for the measure because of a single element with 

which they might agree. Protestants assert that voters might agree with expanding equal 

protection to age, place of residence, and medical condition classification, but might not 

agree with the definition of the term person. See Petition, ¶ 20. This assertion, however, is 

misguided. The purpose of the language concerning equal protection is unquestionably and 

directly related to the definition of the term person. The language indicating that equal 

protection will be afforded to persons regardless of age, place of residence, or medical 

condition is nothing more than a result of defining the term person as a “human being from 

the beginning of biological development to natural death.” See Petition, ¶ 7. If a person is 

defined as a human being at any stage of biological development, then certainly his age, 

place of residence, and medical condition all take effect at the beginning of biological 

development. The two provisions are interwoven, and they do not represent any attempt to 

misguide the voters. Therefore, Protestants’ claim that the initiative petition violates the 

single subject rule should be rejected, and their Petition should be dismissed.  

VI. THE STATEMENT OF GIST PUTS VOTERS ON NOTICE OF THE 

 INITIATIVE PETITION’S ACTUAL EFFECT. 

 

 Protestants also challenge the sufficiency of the statement of the “gist” of the 

initiative. The statutory requirements for such a statement are quite modest, and easily met 

here. Protestants’ challenge should therefore be denied. 

  A. The Governing Law.  

 Okla. Stat. tit. 34, § 3 (2001) sets forth the standard: “A simple statement of the gist 

of the proposition shall be printed on the top margin of each signature sheet.” Id. In In re 

Initiative Petition No. 348, 1991 OK 110, 820 P.2d 772, 779 this Court held that where the 
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statement of the gist was substantially similar to the ballot title, which had already been 

determined sufficient, then the statement of the gist was also sufficient. Id. The bar is set 

relatively low for a statement of the gist; it “must be brief, descriptive of the effect of the 

proposition, not deceiving but informative and revealing of the design and purpose of the 

petition.” In re Initiative Petition No. 344, 1990 OK 75, 797 P.2d 326, 330.  

 The statement of the gist on IP 395 is as follows: 

This measure adds a new section to the Oklahoma Constitution to reconcile 

recent scientific developments with the definition of a human being for the 

purpose of equal protection under the law. The proposed amendment expands 

the legal definition of humanity or “personhood” to include every human 

being, regardless of place of residence, race, gender, age, disability, health, 

level of function, condition of dependency, or method of reproduction, from 

the beginning of biological development to the end of natural life. The 

amendment applies the term “person” under the Oklahoma Constitution 

equally to every human being so defined and prohibits the intentional killing 

of any such “person” without due process of law. 

 

See Letter from Michelle Day, Assistant Secretary of State, to Daniel P. Skerbitz (Mar. 1, 

2012), available at: https://www.sos.ok.gov/documents/questions/761.pdf.  

  B. IP 395 Satisfies the Standard. 

 Protestants quibble that this statement is “partial” because it asserts that the initiative 

“reconciles” recent scientific developments with the definition of a human being. See 

Petition, ¶ 23(A). But in fact, the Roe Court acknowledged a lack of certainty on the issue of 

when life begins, and all but invited revisiting that as science and technology advanced: “We 

need not resolve the difficult question of when life begins. When those trained in the 

respective disciplines of medicine, philosophy, and theology are unable to arrive at any 

consensus, the judiciary, at this point in the development of man's knowledge, is not in a 

position to speculate as to the answer.” Roe, 410 U.S. 113, 159. Today, we are able to say 

that there is a great deal of agreement concerning when life begins: it begins at conception. 

https://www.sos.ok.gov/documents/questions/761.pdf
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There is no longer any serious argument about that fact. See, e.g., REPORT, 

SUBCOMMITTEE ON SEPARATION OF POWERS TO SENATE JUDICIARY 

COMMITTEE S-158, 97th Congress, 1st Session (1981) (testimony of Dr. Jerome LeJeune, 

“the father of modern genetics,” professor of genetics at the University of Descartes in Paris 

and the discoverer of the chromosome pattern of Down syndrome: “After fertilization has 

taken place a new human being has come into being. [It] is no longer a matter of taste or 

opinion...it is plain experimental evidence. Each individual has a very neat beginning, at 

conception.”). The official Senate Report concluded: “Physicians, biologists, and other 

scientists agree that conception marks the beginning of the life of a human being - a being 

that is alive and is a member of the human species. There is overwhelming agreement on this 

point in countless medical, biological, and scientific writings.” Id. at 7. Personhood 

Oklahoma is not being partisan, then, but merely stating a fact. The statement of the gist is 

valid. 

 In addition, Protestants engage in semantic games by alleging that the gist is improper 

because it refers to expanding the definition of “humanity” and “personhood” rather than 

using the terms “human being” and “person.” See Petition, ¶ 23(B). This argument borders 

on the frivolous, and is not well taken. Protestants’ other attacks on the gist are similarly 

without merit, pointing up more the difference of perspective between the parties than any 

genuine confusion in the statement of the gist. In short, the statement of the gist satisfies all 

legal requirements, and provides the public with fair notice of what the initiative will do.  
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CONCLUSION 

 For the foregoing reasons, Personhood Oklahoma respectfully requests that this Court 

dismiss Protestants’ Petition for failure to state a claim upon which relief can be granted and 

lack of standing, and grant such other relief to which proponents may be entitled. 
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