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INTEREST OF AMICUS CURIAE1 

Alliance Defending Freedom is a non-profit, 
public interest legal organization that provides 
strategic planning, training, funding, and direct 
litigations services to protect our first constitutional 
liberty—religious freedom.  Since its founding in 
1994, Alliance Defending Freedom has played a role, 
either directly or indirectly, in many cases before 
this Court, including:  Gonzales v. Carhart, 550 U.S. 
124 (2007); Scheidler v. National Organization for 
Women, Inc., 547 U.S. 9 (2006); Ayotte v. Planned 
Parenthood of Northern New England, 546 U.S. 320 
(2006); Washington v. Glucksberg, 521 U.S. 702 
(1997); and Vacco v. Quill, 521 U.S. 793 (1997); as 
well as hundreds more in lower courts.        

Many of these cases involve the freedom of speech 
and the sanctity of human life.  Pro-life speech, like 
the speech at issue in this case, is often deemed 
controversial and is thus targeted for government 
suppression.  Recognizing that this case may have a 
profound impact on speech advocating for the pro-life 
cause, Alliance Defending Freedom seeks to ensure 
that the rights enshrined in the First Amendment 
and the opportunity for rigorous debate of 

                                            
1  The parties granted mutual consent to the filing of amicus 
curiae briefs in support of and in opposition to the petition for 
certiorari filed in this case pursuant to S. Ct. R. 37.2(a).  A 
letter reflecting the parties’ mutual consent to the filing of 
amicus briefs has been filed with the Clerk.  Pursuant to S. Ct. 
R. 37.6, amicus states that no counsel for any party authored 
this brief in whole or in part, and no person or entity, other 
than amicus and its counsel, made a monetary contribution 
intended to fund the preparation or submission of this brief.   
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controversial issues—both of which are essential to 
our democratic system—are jealously guarded in the 
public square.            

SUMMARY OF ARGUMENT 

Petitioner sponsored a proposed amendment to 
the Oklahoma Constitution, Initiative No. 395, that 
would legally recognize human beings from the start 
of biological development to natural death.  In haste 
to prove its fidelity to Casey, the Oklahoma Supreme 
Court granted Respondents’ request to strike the 
initiative on its face before Petitioner was able to 
solicit public support for a statewide vote.  Although 
the Oklahoma Supreme Court’s commitment to 
upholding the Federal Constitution is laudable, its 
actions directly contravene the precedent of this 
Court.   

Federal constitutional analysis is controlled not 
only by merits holdings, but also by the rules of 
construction this Court has espoused.  The facial 
invalidation of Initiative No. 395 fatally conflicts 
with these limiting principles.  For example, not only 
does the doctrine of constitutional avoidance uphold 
Initiative No. 395 as an expression of the dignity of 
human life, but the exacting standard for facial 
challenges also sustains the proposed law as a 
measure with great significance outside of the 
abortion context.  Respondents’ potential remedy is 
thus limited to the targeted enjoinment of any 
unlawful applications of Petitioner’s proposal, which 
may only be obtained through an as-applied suit.  
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Moreover, by invalidating Initiative No. 395 
through a pre-submission review of the merits, the 
Oklahoma Supreme Court severely burdened 
Petitioner’s right to engage in core political 
expression.  Such burdens must survive exacting 
scrutiny, which Oklahoma’s asserted interest in 
avoiding “a costly and futile election” simply cannot 
overcome.  This Court’s precedent expressly forbids 
sacrificing speech for efficiency.  And any efficiency 
concerns Oklahoma may have fail to present a 
compelling justification for barring the presentation 
of Initiative No. 395’s merits to the public—a severe 
prohibition on political speech that is far from 
narrowly tailored.   

Review by this Court is necessary to enforce the 
rules of construction that go hand-in-hand with 
Federal Constitutional analysis and to vindicate 
Petitioner’s right to engage in core political speech 
regarding the value of human life, a matter 
undoubtedly of great public concern.    

BACKGROUND 

Article 5, Section 2 of the Oklahoma Constitution 
reserves to the people “the right to propose 
amendments to the Constitution by petition.”  To 
gain a place on the ballot, supporters of an initiative 
must obtain the signatures of fifteen-percent of the 
State’s legal voters, determined based on “the total 
number of votes cast at the last general election for 
the Office of Governor.”  Id.  Initiatives that receive 
this substantial measure of popular support are then 
put to a vote at the next statewide election.  OKLA. 
CONST. art. 5, § 3.  If a majority of votes are cast in 
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favor, the initiative immediately becomes law.  Id.  
Rejected measures, in contrast, may not be proposed 
by initiative again for three years unless they are 
able to garner the support of twenty-five percent of 
the electorate.  OKLA. CONST. art. 5, § 6.   

In this case, Petitioner sought to garner enough 
signatures to put the following constitutional 
amendment to a popular vote: 

BE IT ENACTED BY THE PEOPLE OF THE 
STATE OF OKLAHOMA THAT A NEW 
ARTICLE 2, SECTION 38 OF THE 
OKLAHOMA CONSITUTION BE 
APPROVED: 

RIGHTS OF THE PERSON. 

A “PERSON” AS REFERRED TO IN 
ARTICLE 2, SECTION 2 OF THIS 
CONSITUTION SHALL BE DEFINED AS 
ANY HUMAN BEING FROM THE 
BEGINNING OF THE BIOLOGICAL 
DEVELOPMENT OF THAT HUMAN BEING 
TO NATURAL DEATH.  THE INHERENT 
RIGHTS OF SUCH PERSON SHALL NOT 
BE DENIED WITHOUT DUE PROCESS OF 
LAW AND NO PERSON AS DEFINED 
HEREIN SHALL BE DENIED EQUAL 
PROTECTION UNDER THE LAW DUE TO 
AGE, PLACE OF RESIDENCE OR MEDICAL 
CONDITION. 

Initiative Petition No. 395.   
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The proposed amendment defines personhood for 
purposes of Article 2, Section 2 of the Oklahoma 
Constitution, which proclaims that “[a]ll persons 
have the inherent right to life, liberty, the pursuit of 
happiness, and the enjoyment of the gains of their 
own industry.”  Mirroring language in the 
Declaration of Independence, this section provides 
Oklahoma’s own rendition of the Founding Fathers’ 
self-evident truths that all men are created equal 
and are endowed by their Creator with the 
unalienable rights to Life, Liberty, and the pursuit of 
Happiness.   

Petitioner first submitted Initiative No. 395 to 
the Oklahoma Secretary of State, who forwarded it 
to the Oklahoma Attorney General in compliance 
with state procedures.  See OKLA. STAT. tit. 34, § 8 
(establishing state officials’ various duties).  
Deeming Petitioner’s proposed ballot title defective, 
the Attorney General redrafted it to reflect his 
understanding of the initiative’s effects.  The 
Secretary of State thereafter published the text of 
the initiative and ballot title in Oklahoma 
newspapers of record.  See OKLA. STAT. tit. 34, § 8(B) 
(requiring such notice). 

One week later, Respondents filed a nine-page 
protest challenging the constitutionality of the 
initiative with the Oklahoma Supreme Court.2  See 

                                            
2   In 1992, the Supreme Court of Oklahoma held that pre-
submission review on the merits is available “when the 
unconstitutionality of [an] initiative petition is manifest.”  In re 
Initiative Petition No. 349, 838 P.2d 1, 2 (Okla. 1992).  But see 
id. at 19 (Opala, C.J., dissenting) (“Judicial pre-enactment 
scrutiny of proposed legislation for constitutional flaws raises 
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id. (allowing any citizen to file such a protest within 
ten days after publication).  The primary defect 
Respondents cited in their protest was a violation of 
federal law, specifically an allegation that the 
initiative contravened the Fourteenth Amendment to 
the United States Constitution.  Respondents 
claimed that Initiative Petition No. 395 would have 
four impermissible effects:  (1) ban abortion without 
exception, (2) prohibit contraceptives that could 
potentially prevent the implantation of a fertilized 
egg, (3) ban in vitro fertilization, and (4) prohibit 
medical treatment for ectopic pregnancies.   

The Oklahoma Supreme Court, in a two-page 
opinion devoid of analysis, agreed and made two 
holdings that are relevant on appeal.  First, the 
court held that it was appropriate to review the 
constitutionality of the initiative’s substance before 
Petitioner had an opportunity to present it to the 
people of Oklahoma and elicit support to put it on a 
state-wide ballot.  See In re Initiative Petition No. 
395, __ P.3d __, No. 110545, 2012 WL 1494675, at *1 
(Okla. Apr. 30, 2012).  Second, the court ruled that 
the initiative was “void on its face” because it 
conflicted with this Court’s decision in Planned 
Parenthood v. Casey, 505 U.S. 833 (1992).  Id.         

The Oklahoma Supreme Court accordingly 
ordered the initiative “stricken” before Petitioner 

                                                                                         
an impermissible restraint on the free exercise of political 
speech.”).  The Oklahoma Legislature made pre-submission 
review widely available through statute in 2009.  See OKLA. 
STAT. tit. 34, § 8(B) (allowing citizens “[to] file a protest as to 
the constitutionality of the petition” within ten days of 
publication). 
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was able to advocate its merits to the people of 
Oklahoma, attempt to gain the support of fifteen-
percent of the electorate, and potentially put the 
measure to a statewide vote, which would bring 
Petitioner’s ideas to the forefront of political debate.  
And it did so based on two doubtful legal 
propositions:  first, that Initiative Petition No. 395 is 
“facially unconstitutional” and second, that pre-
submission review of the merits was “appropriate 
and necessary” to avoid “a costly and futile election.”  
Id. (quoting In re Initiative Petition No. 349, 838 
P.2d 1, 8 (Okla. 1992)).        

ARGUMENT 

I. The Limiting Principles This Court Has 
Established for Constitutional Analysis 
Preclude the Oklahoma Supreme Court’s 
Conclusion That Initiative No. 395 Is 
Unconstitutional on Its Face.  

The Oklahoma Supreme Court’s conclusion that 
Initiative No. 395 is facially unconstitutional is 
clearly based on federal law, specifically this Court’s 
interpretation of the Fourteenth Amendment.  See In 
re Initiative Petition No. 395, 2012 WL 1494675, at 
*1 (“Initiative Petition No. 395 conflicts with Casey 
and is void on its face and it is hereby ordered 
stricken.”).  But this Court’s merits holdings are not 
the only aspects of its precedent that governs this 
case.  In deciding federal constitutional issues, state 
courts must also comply with the rules of 
construction this Court has adopted for Fourteenth 
Amendment analysis.  The Oklahoma Supreme 
Court’s failure to do so merits review by this Court. 
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A. State Courts Resolving Federal 
Constitutional Claims Must Apply The 
Limiting Principles Mandated by This 
Court’s Precedents. 

The Supremacy Clause “explicitly states that ‘the 
Judges in every State shall be bound’ by federal 
law.”  ASARCO Inc. v. Kadish, 490 U.S. 605, 617 
(1989) (quoting U.S. CONST., art. VI, cl.2); see also 
Marmet Health Care Ctr., Inc. v. Brown, 132 S. Ct. 
1201, 1202 (2012) (“When this court has fulfilled its 
duty to interpret federal law, a state court may not 
contradict or fail to implement the rule so 
established.”).  This Court accordingly has 
jurisdiction to review state courts’ resolution of 
federal claims, regardless of whether they are 
ultimately sustained or denied.  Coleman v. Miller, 
307 U.S. 433, 443 (1939).  Exercising jurisdiction 
over these matters serves the vital function of 
ensuring the fundamental liberties enshrined in the 
Bill of Rights are uniformly applied.  See, e.g., 
Pennekamp v. Florida, 328 U.S. 331, 335 (1946) 
(refusing to allow “the constitutional limits of free 
expression in the Nation [to] vary with state lines”).  

Many occasions arise for this Court to determine 
whether state courts have properly followed one of 
its constitutional mandates.  For this Court reviews 
state court rulings on federal constitutional 
questions in the same manner as federal court 
rulings on the subject.  See Minnesota v. Clover Leaf 
Creamery Co., 449 U.S. 456, 461 n.6 (1981) 
(explaining appellate review does not differ “in any 
relevant respect” when a Fourteenth Amendment 
issue is “reached by state courts rather than federal 
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courts”).  The question on appeal is exactly the same: 
“whether the state court’s federal constitutional 
decision is ‘correct,’” i.e., “whether it is the decision 
[this] Court would independently reach.”  Id. 
(quoting Gene Sager, Fair Measure:  The Legal 
Status of Underenforced Constitutional Norms, 91 
HARV. L. REV. 1212, 1243 (1978)).           

But the scenario traditionally deemed most 
worthy of attention is when a state court imposes 
greater restrictions under federal law than this 
Court has specifically chosen to sanction.  See, e.g., 
Oregon v. Hass, 420 U.S. 714, 719 (1975) (“[A] State 
may not impose such greater restrictions as a matter 
of federal constitutional law when this Court 
specifically refrains from imposing them.”).  Indeed, 
this Court “frequently reverse[s] State Supreme 
Court decisions invalidating state statutes” based on 
constitutional analysis “more stringent than that” it 
has espoused.  Clover Leaf Creamery, 449 U.S. at 461 
n.6; see, e.g., Kansas v. Marsh, 548 U.S. 163, 167 
(2006) (overturning the Kansas Supreme Court’s 
determination that Kansas’ death penalty statute 
was facially unconstitutional under the Eighth 
Amendment); Virginia v. Black, 538 U.S. 343, 351, 
367-68 (2003) (reversing the Supreme Court of 
Virginia’s ruling that a Virginia cross-burning 
statute was facially unconstitutional in toto under 
the First Amendment). 

One way in which courts may overextend the 
Federal Constitution’s limitations on state action is 
by neglecting to apply the doctrine of constitutional 
avoidance.  Under this rule, courts attempt to save a 
law by considering every reasonable construction 
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before voiding it for unconstitutionality.  See, e.g., 
Hooper v. California, 155 U.S. 648, 657 (1895) 
(“[E]very reasonable construction must be resorted 
to in order to save a statute from 
unconstitutionality.”).  The presumption is always 
that “the legislature intended to grant such rights as 
are legitimately within its power.”  Grenada Cnty. 
Supervisors v. Brown, 112 U.S. 261, 269 (1884) 
(quotation omitted).  Courts are thus required to 
construe the words of a law, such as Initiative No. 
395, in the manner most likely to reconcile it with 
the Federal Constitution.  See id.  

This Court’s precedent leaves no room to doubt 
that the constitutional-avoidance principle applies to 
laws affecting human reproduction.  See, e.g., 
Gonzales v. Carhart, 550 U.S. 124, 154-54 (2007) 
(applying the doctrine of constitutional avoidance in 
reversing a facial invalidation of the Partial-Birth 
Abortion Ban Act of 2003); Rust v. Sullivan, 500 U.S. 
173, 190-91 (1991) (relying on the constitutional-
avoidance doctrine in upholding a ban on funding for 
family planning programs that include abortion); 
Webster v. Reprod. Health Servs., 492 U.S. 490, 514 
(1989) (concluding the facial invalidation of a 
Missouri abortion statute’s viability-testing provision 
ran afoul of the doctrine of constitutional avoidance).  
There is consequently no justification for the 
Oklahoma Supreme Court to flout that doctrine here. 

A related principle controls the heavy burden of 
proof associated with claims of facial 
unconstitutionality.  See Carhart, 550 U.S. at 167 
(recognizing that facial challenges to abortion 
statutes “impose ‘a heavy burden’ upon the parties 
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maintaining the suit” (quoting Rust, 500 U.S. at 
183)).  This Court has established that the greater 
“latitude given facial challenges in the First 
Amendment context is inapplicable” to facial 
challenges involving abortion.  Id.   To prevail in this 
case, Respondents should therefore be required to 
satisfy the traditional standard for facial 
unconstitutionality and show that “no set of 
circumstances exists” under which Initiative No. 395 
may be constitutionally applied.  Ohio v. Akron Ctr. 
for Reprod. Health, 497 U.S. 502, 514 (1990); see also 
Carhart, 550 U.S. at 167 (noting conflicting 
authority and declining to rule on the standard for 
facial challenges in the abortion context).  The 
Oklahoma Supreme Court did not even consider this 
issue and most certainly did not impose a “heavy 
burden” on Respondents. 

Yet another limiting principle the Oklahoma 
Supreme Court failed to consider is the scope of 
relief that is appropriate when a court concludes 
certain applications of a law are constitutionally 
infirm.  See, e.g., Ayotte v. Planned Parenthood of N. 
New England, 546 U.S. 320, 329 (2006) (“It is 
axiomatic that a statute may be invalid as applied to 
one state of facts and yet valid as applied to 
another.” (quotation omitted)).  Mandating that 
courts “enjoin only the unconstitutional applications 
of a statute while leaving other applications in 
force,” this Court has recognized that the judiciary 
should tailor “the solution to the problem.”  Id. at 
328-29 (emphasis added).  Courts must therefore 
proscribe unconstitutional applications of a law’s 
terms, rather than striking the law down in toto.  
See id. at 329 (stating “the ‘normal rule’ is that 
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partial, rather than facial invalidation is the 
required course” (quotation omitted)).  But the 
Oklahoma Supreme Court did not consider the non-
abortion contexts in which the initiative plainly 
applies before barring it from any potential 
statewide ballot. 

B. The Oklahoma Supreme Court’s Failure 
to Consider These Limiting Principles Is 
Worthy of This Court’s Review. 

The Oklahoma Supreme Court’s reflexive and 
unqualified invalidation of Petitioner’s initiative 
effort cannot be squared with this Court’s precedent.  
Although state laws that run contrary to the Federal 
Constitution are invalid under the Supremacy 
Clause, “federal supremacy is not lightly to be 
presumed.”  Alessi v. Raybestos-Manhattan, Inc., 451 
U.S. 504, 522 (1981) (quotation omitted).  Even a 
cursory application of the limiting principles 
outlined above reveals the clear insufficiency of the 
Oklahoma Supreme Court’s analysis. 

Initiative No. 395 (1) defines “personhood” for 
purposes of the Oklahoma Constitution’s guarantee of 
life, liberty, and property; (2) ensures these rights are 
not denied without due process of law; and 
(3) mandates that the State treat all citizens equally 
regardless of their age, place of residence, or medical 
condition.  See supra p. 4.  Not only do these terms fail 
to address abortion specifically, they also give no hint 
as to how the amendment should be practically 
applied.  Cf. Webster, 492 U.S. at 506.  Yet, the 
Oklahoma Supreme Court invalidated the measure on 
its face due to a perceived “conflict[] with Casey.”  In re 
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Initiative Petition No. 395, 2012 WL 1494675, at *1. 

This conclusion is in obvious tension with the 
constitutional avoidance doctrine and this Court’s 
binding precedent.  Perceived constitutional pitfalls 
are not fatal if a court identifies any reasonable 
construction of a law that would render its terms 
valid.  See Crowell v. Benson, 285 U.S. 22, 62 (1932) 
(explaining that such a reading need only be “fairly 
possible”).  In striking Initiative No. 395 on its face, 
the Oklahoma Supreme Court failed to consider even 
the possibility that the provision could stand as an 
expression of “respect for the dignity of human life.”  
Carhart, 550 U.S. at 157.  It is well established that 
states may “make a value judgment favoring 
childbirth over abortion.”  Webster, 492 U.S. at 506 
(quotation omitted).  And reading the initiative as a 
value judgment is “fairly possible”—to say the least—
given its explicit incorporation of the Oklahoma 
Constitution’s sweeping declaration of rights that 
government exists to secure.  See supra pp. 4-5.     

That the Oklahoma Supreme Court struck 
Initiative No. 395 based on a facial attack raises 
additional concerns.  “[A]s-applied challenges are the 
basic building blocks of constitutional adjudication.”  
Carhart, 550 U.S. at 168 (quotation omitted).  To 
succeed on their protest, Respondents should 
therefore be required to clear the traditional hurdle 
for facial claims, which requires that they 
demonstrate no set of circumstances exists in which 
the initiative could be constitutionally applied.  See 
Wash. State Grange v. Wash. State Republican 
Party, 552 U.S. 442, 449 & n.6 (2008) (recognizing 
that outside the First Amendment context a law 
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must be “unconstitutional in all of its applications” 
to be struck down on its face).  Respondents are 
simply unable to shoulder this “heavy burden.”  
Carhart, 550 U.S. at 167 (quotation omitted). 

Initiative No. 395’s definition of “person” includes 
“any human being from the beginning of the 
biological development of that human being to 
natural death.”  These terms obviously have 
widespread application outside of the abortion 
context.  For example, recognizing the legal rights of 
all humans from the start of biological development 
is likely to affect fetal homicide statutes, wrongful 
death tort claims, and intestacy laws.  See Webster, 
492 U.S. at 506 (noting that states have “offered 
protections to unborn children in tort and probate 
law”).  On the other end of the spectrum, 
guaranteeing equal rights for the elderly and 
disabled ensures that all life is respected regardless 
of infirmity, age, or even the will to live.  See 
Washington v. Glucksberg, 521 U.S. 702, 732 (1997) 
(recognizing that States may adopt the “policy that 
the lives of terminally ill, disabled, and elderly 
people must be no less valued than the lives of the 
young and healthy”).  Nothing in Casey brings these 
applications of Initiative No. 395 into question.   

Invalidating the initiative on its face is therefore 
a clear violation of this Court’s precedents.  Any 
perceived conflict with Casey, assuming the 
initiative is ultimately adopted by the people of 
Oklahoma, may readily be resolved through an as-
applied challenge at a later date.  See Carhart, 550 
U.S. at 168 (recognizing that it is not courts’ 
“obligation nor within [their] traditional 
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institutional role to resolve questions of 
constitutionality with respect to each potential 
situation that might develop”).  Moreover, the proper 
remedy for a legal provision that is deemed 
unconstitutional in some applications is not total 
invalidation, but targeted enjoinment.  See Ayotte, 
546 U.S. at 328-29.  The Supreme Court of 
Oklahoma plainly erred in neglecting these key 
limiting principles here.   

II. The Oklahoma Supreme Court’s Pre-
Submission Review of the Initiative’s Merits 
Cannot Withstand Scrutiny Under the First 
Amendment. 

Petitioner’s efforts to gain public support for a 
vote on Initiative No. 395 clearly entail “‘core 
political speech.’”  Meyer v. Grant, 486 U.S. 414, 422 
(1988).  Severe inhibitions placed on Petitioner’s 
communication of its policy concerns must therefore 
survive exacting review.  See id. at 425 (recognizing 
that initiatives implicate “an area of public policy 
where protection of robust discussion is at its zenith” 
(quotation omitted)).  The pre-submission evaluation 
of Initiative No. 395’s merits is just such a barrier.  
And it is abundantly clear that this suppression of 
political speech cannot withstand strict scrutiny 
under the First Amendment.   

A. Petitioner’s Solicitation of Public 
Support for a Vote on Initiative No. 395 
Is Core Political Speech Protected by the 
First Amendment.  

The First Amendment, as incorporated against 
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the States by the Fourteenth Amendment, ensures 
the unfettered discourse necessary to effectuate 
political and social change in our democratic system.  
See Meyer, 486 U.S. at 421 (recognizing the First 
Amendment exists “to assure unfettered interchange 
of ideas for the bringing about of political and social 
changes desired by the people” (quotation omitted)).   
Petitioner’s initiative efforts are composed, at base, 
of an expression of the “desire for political change 
and a discussion of the merits of the proposed 
change.”  Id.  This “interactive communication” 
concerning the value of human life is rightly 
considered “‘core political speech.’”  See id. at 422.  
Any “‘severe burdens’” Oklahoma imposes on that 
expression must therefore withstand strict scrutiny.  
Buckley v. Am. Constitutional Law Found., 525 U.S. 
182, 192 n.12 (1999) (quotation omitted)). 

It is of no use for Respondents to object that 
Oklahoma has a free hand because the Federal 
Constitution does not require it to make an initiative 
process available in the first place.  See Meyer, 486 
U.S. at 420.  This Court has already established that 
once States institute an initiative procedure, they 
are required to operate it “in a manner consistent 
with the Constitution.”  Id.; see also John Doe No. 1 
v. Reed, 130 S. Ct. 2811, 2817 (2010) (“The State, 
having chosen to tap the energy and the legitimizing 
power of the democratic process, must accord the 
participants in that process the First Amendment 
rights that attach to their roles.” (quotation and 
alterations omitted)). 

Nor may Respondents skirt the First Amendment 
issue presented here by identifying other avenues 
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Petitioner may use to communicate with the public.  
See Meyer, 486 U.S. at 424.  Under this Court’s 
precedent, Petitioner has the First Amendment right 
to advocate its views in the manner it considers most 
effective.  See id. (“The First Amendment protects 
appellees’ right not only to advocate their cause but 
also to select what they believe to be the most 
effective means for so doing.”).  That Petitioner chose 
the initiative process to make its ideas “the focus of 
statewide discussion,” id. at 423, is hardly surprising 
given that this procedure provides “the most 
effective, fundamental, and perhaps economic 
avenue of” communication with the public.  Id. 424.  

Over the years, this Court has considered—and 
struck down—two “severe burdens” the State of 
Colorado imposed on initiative-related speech.  In 
Meyer, this Court concluded that a ban on hiring 
initiative circulators violated the First Amendment 
because it (1) limited the number of speakers and 
thus the size of the audience proponents could reach, 
and (2) made it more difficult for proponents to place 
initiatives on the ballot thereby generating 
statewide discussion of their concerns.  486 U.S. at 
422-23, 428.  But such invasive regulations of the 
initiative process are not necessary to raise this 
Court’s First Amendment hackles. 

Buckley overturned the much less noxious 
requirements that initiative circulators be registered 
voters and wear name badges, as well as a state-
imposed duty to report the names, addresses, and 
salaries of paid initiative circulators.  525 U.S. at 
186, 205.  Because Colorado’s residency requirement 
“cut[] down the number of message carriers in the 
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ballot-access arena without impelling cause,” it 
failed to satisfy strict scrutiny.  Id. at 197.  The 
Court similarly found that the name badge 
requirement unconstitutionally “discourage[d] 
participation in the petition circulation process,” id. 
at 200, by stripping proponents of their anonymity 
during periods of face-to-communication—the very 
instance in which this interest is at its height.  See 
id. at 199; see also id. at 200 (determining Colorado 
“forc[ed] [petition circulator] name identification 
without sufficient cause”).   

Apart from the merits, the Buckley Court 
overturned the individual name, address, and salary 
reporting obligations related to paid circulators 
because they flunked the narrow-tailoring test.  See 
id. at 204-05.  The risk of fraud and corruption, or 
the appearance of these ills, is “more remote at the 
petition stage of an initiative than at the time of 
balloting.”  Id. at 203 (quotation omitted).  
Accordingly this Court held that Colorado’s 
legitimate interest in regulating the ballot-initiative 
process could be fully realized by “less problematic 
measures.”  Id. at 204.  

Post-Meyer, lower federal courts appear to agree 
that severe burdens on initiative-related speech are 
subject to strict scrutiny under the First 
Amendment, see, e.g., Bernbeck v. Moore, 126 F.3d 
1114, 1116 (8th Cir. 1997) (applying “strict or 
exacting scrutiny” to a requirement that initiative 
circulators be registered voters); Angle v. Miller, 673 
F.3d 1122, 1132-33 (9th Cir. 2012) (concluding strict 
scrutiny does not apply when a requirement 
increases rather than decreases initiative-related 
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speech), unless they involve the scope of the 
initiative right, see, e.g., Wirzburger v. Galvin, 412 
F.3d 271, 275-77 (1st Cir. 2005) (rejecting strict 
scrutiny of an initiative right’s scope); Marijuana 
Policy Project v. United States, 304 F.3d 82, 86 (D.C 
Cir. 2002) (explaining a suit challenging the scope of 
an initiative right does not implicate Meyer and 
Buckley), or a purely procedural requirement, see, 
e.g., Initiative & Referendum Inst. v. Walker, 450 
F.3d 1082, 1099 (10th Cir. 2006) (holding the First 
Amendment does not apply to supermajority 
requirements for certain initiatives); Biddulph v. 
Mortham, 89 F.3d 1491, 1493, 1497-98 (11th Cir. 
1996) (noting strict scrutiny does not apply to an 
initiative-title requirement).      

Oklahoma places no subject-matter limitations on 
the scope of the initiative right.  See OKLA. CONST. 
art. 5, § 2 (“[F]ifteen per centum of the legal voters 
shall have the right to propose amendments to the 
Constitution by petition.”).  And the Oklahoma 
Supreme Court never questioned Petitioner’s 
fulfillment of state procedural requirements; indeed, 
it struck Initiative No. 395 precisely because those 
obligations were met and Petitioner was in the 
process of soliciting support from the public.  See In 
re Initiative Petition No. 395, 2012 WL 1494675, at 
*1 (noting that “[a] protest to the legal sufficiency of 
an initiative petition” must be heard before “a 
challenge to the numerical sufficiency of the 
initiative petition”).   

Thus, Meyer and Buckley govern this case.  
Because halting Petitioner’s initiative efforts in their 
entirety undoubtedly constitutes a “severe burden” 
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on political speech, the pre-submission review of 
Initiative No. 395’s constitutional merits must 
satisfy strict scrutiny.3  See Buckley, 525 U.S. at 192 
n.12 (acknowledging that severe burden on political 
speech “must be narrowly tailored to serve a 
compelling state interest” (quotation and alteration 
omitted)); Meyer, 486 U.S. at 420 (applying “exacting 
scrutiny” to “limitation[s] on political expression”).   

B. Oklahoma’s Mandate of Pre-submission 
Review of Initiative No. 395’s Merits 
Cannot Withstand Strict Scrutiny.  

None of the justifications the Oklahoma Supreme 
Court cited for pre-submission review of Initiative 
No. 395’s merits satisfy strict scrutiny.  This Court 
has recognized that States have “substantial 
interests in regulating the ballot-initiative process.”  
Buckley, 525 U.S. at 204.  Even so, it has required 
regulations that impose severe burdens on political 

                                            
3   Although this Court has never addressed the matter, the 
pre-submission review of Initiative No. 395’s merits would also 
seem to compromise Petitioner’s rights under the Petition 
Clause.  “A petition conveys the special concerns of its author to 
the government and, in its usual form, [requests] action by the 
government to address those concerns.”  Borough of Duryea v. 
Guarnieri, 131 S. Ct. 2488, 2495 (2011).  In Oklahoma, “the 
people are deemed to be members of the largest legislative body 
in the state.”  Brock v. Thompson, 948 P.2d 279, 286 (Okla. 
1997) (quotation omitted).  The pre-submission invalidation of 
Initiative No. 395 on the merits denied Petitioner the 
opportunity to present its concerns regarding the devaluation 
of human life to that legislative body, along with Petitioner’s 
proposed solution to the problem—a constitutional amendment 
the people of Oklahoma were uniquely situated to enact into 
law. 
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speech to serve an “impelling cause,” id. at 197, and 
be narrowly tailored to advance that interest.  See 
id. at 204-05; see also id. (“Our decision is entirely in 
keeping with the now-settled approach that state 
regulations imposing severe burden on speech must 
be narrowly tailored to serve a compelling state 
interest.” (quotation and alterations omitted)). 

In this case, the Oklahoma Supreme Court’s pre-
submission review of Initiative 395’s merits was 
predicated on one concern:  the avoidance of “‘a 
costly and futile election.’”  In re Initiative Petition 
No. 395, 2012 WL 1494675, at *1 (quoting In re 
Initiative Petition No. 349, 838 P.2d at 8).  
Petitioner’s First Amendment right “to discuss 
publicly and truthfully a[] matter[] of public concern 
without previous restraint” was thus sacrificed in 
the name of efficiency.  Meyer, 486 U.S. at 421. 

There can be no doubt that the devaluation of 
human life is a matter of great public concern.  And 
it is equally clear that the Oklahoma Supreme 
Court’s pre-submission invalidation of Initiative No. 
395 stripped Plaintiff of the opportunity to solicit 
public support for its proposed solution to that 
problem, while making the value of human life the 
focus of statewide political debate.  See id. at 422-23. 

The suppression of speech in this case is 
consequently of a much higher magnitude than was 
ever contemplated in Meyer or Buckley.  For the 
Oklahoma Supreme Court’s striking of Initiative No. 
395 on the merits deprived Petitioner of the ability 
to discuss the initiative altogether.  Rather than 
simply limiting the number of people communicating 
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Petitioner’s message or imposing regulatory burdens 
on Petitioner’s circulation efforts, Oklahoma voided 
the proposed law Petitioner wished to discuss with 
the public before it was even eligible to be placed on 
a ballot.  It is hard to imagine a greater “hindrance[] 
to political conversations and the exchange of ideas.”  
Buckley, 525 U.S. at 192.  Justifying such a 
pervasive exclusion of political speech is well-nigh 
impossible.  Cf. Meyer, 486 U.S. at 424-25 
(recognizing that even speech supporting a measure 
contrary to existing law is within the protection of 
the First Amendment).   

All Oklahoma brings to the table is a concern 
that Initiative No. 395 could potentially lead to “a 
costly and futile election.”  In re Initiative Petition 
No. 395, 2012 WL 1494675, at *1 (quotation 
omitted).  In other words, Petitioner could obtain 
enough signatures to place the initiative on the 
ballot, a majority of voters might adopt it, and this 
Court may uphold the Oklahoma Supreme Court’s 
determination that the measure is facially 
unconstitutional or deny review.  Provided all of 
these circumstances come to pass, the statewide 
election at which the initiative was adopted might— 
in hindsight—seem costly and futile. 

This reasoning is not only attenuated in the 
extreme and thus far less than compelling, but also 
based on the demonstrably false proposition that a 
State’s interest in efficiency may outweigh the 
fundamental right to free speech.  Twenty-four years 
ago, this Court stated “simply and emphatically that 
the First Amendment does not permit the State to 
sacrifice speech for efficiency.”  Riley v. Nat’l Fed’n of 
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the Blind of N.C., Inc., 487 U.S. 781, 795 (1988).  
And it has consistently reaffirmed that proposition 
since.  See, e.g., Ariz. Free Enter. Club’s Freedom 
Club PAC v. Bennett, 131 S. Ct. 2806, 2824 (2011) 
(quoting Riley); Buckley, 525 U.S. at 192 (rebuffing 
Colorado’s claim that an interest in “administrative 
efficiency” justified comparatively minor restrictions 
on initiative-related speech). 

Moreover, the merit of Oklahoma’s “cost and 
futility” concern is far from clear.  Voters normally 
consider initiatives that have received the requisite 
degree of public support during “the next [regularly 
scheduled] election held throughout the state.”  
OKLA. CONST. art. V, § 3.  Any extra costs 
attributable to an initiative’s inclusion are 
consequently marginal at best.  See In re Initiative 
Petition No. 349, 838 P.2d at 18 n.14 (Wilson, J., 
dissenting in part) (“Assured of the upcoming 
general election in November, I doubt that printing 
of this state question on the November ballot would 
create any appreciable cost to the taxpayers of this 
state.”).   

The Oklahoma Supreme Court’s focus on 
“futility” is also problematic.  Under the First 
Amendment, political speech is inherently valuable 
regardless of its ultimate effect.  See Buckley, 525 
U.S. at 192 (“[T]he First Amendment requires us … 
to guard against undue hindrances to political 
conversations and the exchange of ideas.”); Meyer, 
486 U.S. at 428 (noting that restrictions placed on 
“the discussion of political policy generally” are 
“wholly at odds with the guarantees of the First 
Amendment” (quotations omitted)).  Oklahoma has 
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thus failed to present a “substantial” interest 
justifying the severe burden it has placed on 
Petitioner’s speech, much less a “compelling” one. 

Nor is the total suppression of speech concerning 
Initiative No. 395, before Petitioner even had the 
opportunity to present it to the public, narrowly 
tailored to advance Oklahoma’s efficiency objective.  
To be narrowly tailored, a speech regulation must be 
carefully drawn so as not to “unnecessarily 
interfer[e] with First Amendment freedoms.”  Sable 
Commc’ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 
(1989).  Perhaps the Oklahoma Supreme Court could 
enjoin an admittedly unconstitutional measure 
before a statewide vote.  See, e.g., In re Initiative 
Petition No. 349, 838 P.2d at 8.  But barring 
Petitioner from requesting preliminary support for a 
vote on Initiative No. 395, which is not 
unconstitutional on its face, see supra Part I.B, 
cannot be considered “narrow” or “tailored” in any 
meaningful sense.  This severe and unnecessary 
restriction on initiative-related speech simply cannot 
withstand scrutiny under the First Amendment.  See 
Meyer, 486 U.S. at 421 (recognizing that initiative-
related speech implicates “an area in which the 
importance of First Amendment protections is ‘at 
its zenith’”).    

Although it is laudable that the Oklahoma 
Supreme Court took its duty to uphold the Federal 
Constitution seriously, that obligation encompasses 
not only the Fourteenth Amendment, but also the 
First.  Oklahoma’s pre-submission review of 
Initiative No. 395’s merits imposed a severe burden 
on Petitioner’s political speech that is wholly 
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unrelated to a compelling interest narrowly drawn to 
achieve that end.  This Court’s review is needed to 
correct the balance and restore Petitioner’s First 
Amendment right to discuss “all matters of public 
concern without previous restraint.”  Meyer, 486 U.S. 
at 421 (quotation omitted).           

CONCLUSION 

This Court should grant review to enforce the 
limiting principles that go hand-in-hand with 
Federal Constitutional analysis and to uphold 
Petitioner’s right to speak freely and publicly on all 
matters of public concern. 
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